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SENATE—Monday, January 27, 1986

The Senate met at 12 noon and was
called to order by the President pro
tempore [Mr. THURMOND].

PRAYER

The Chaplain, the Reverend Rich-
ard C. Halverson, D.D., offered the fol-
lowing prayer:

Let us pray.

Eternal Father, “God of all comfort,
Who comforts us in all our affliction,”
on this 13th anniversary of the Paris
accords, which ended American in-
volvement in Vietnam, we join with
multitudes in remembering those still
missing in action, or prisoners of war.
It is painful to contemplate the un-
imaginable suffering, the indescribable
pain, and unspeakable boredom en-
dured by those who have been lan-
guishing so many years. Minutes
become hours, hours—days, days—
weeks, weeks—months, and months
stretched into years without relief.
Nor can we, who have not experienced
such loss, identify with their loved
ones for whom anxiety and hope were
mixed, and finally became hopeless-
ness and despair. God of all comfort,
we pray for those who remain in Viet-
nam. Your love and grace in the confi-
dence that You, the Omnipresent One,
are there. We pray for their loved ones
the peace and comfort that only the
God of all comfort can give. And we
pray for those public servants and pri-
vate citizens who do not forget, and
are doing all in their power to resolve
this unconscionable situation. We pray
in His name Who suffers when those
He loves suffers. Amen.

RECOGNITION OF THE
MAJORITY LEADER

The PRESIDENT pro tempore. The
distinguished majority leader is recog-
nized.

SCHEDULE

Mr. DOLE. Mr. President, under the
standing order, the leaders have 10
minutes each followed by a special
order for the Senator from Wisconsin
[Mr. ProxMIRE] for not to exceed 15
minutes.

That will be followed by routine
morning business not to exceed 1 hour
with Senators permitted to speak
therein for not more than 10 minutes
each.

Following routine morning business,
the Senate will resume consideration
of S. 638, Conrail. Pending is the com-
mittee substitute.

I understand that there may be two
or three amendments. Hopefully some

can be worked out, and accepted by
both sides.

I do not know of any rollcall votes
that will occur. There will be no roll-
call votes after 6 p.m. in any event.

For the information of all Senators,
the State of the Union Message will
occur tomorrow, Tuesday, January 28.
Members are asked to be in the Cham-
ber no later than 8:30 p.m. so that we
can go as a group to the House of Rep-
resentatives Chamber.

NOTICE CONCERNING 1985 YEAR
END REPORT REQUIRED BY
THE FEDERAL ELECTION CAM-
PAIGN ACT, AS AMENDED

Mr. DOLE. Mr. President, I wish to
advise that the mailing and filing date
for the 1985 Year End Report required
by the Federal Election Campaign Act,
as amended is Friday, January 31,
1986. Principal Campaign Committees
supporting Senate candidates file their
reports with the Senate Office of
Public Records, 232 Hart Building,
Washington, DC 20510.

The Senate Office of Public Records
will be open from 9 a.m. until 12 mid-
night on the filing date for the pur-
pose of accepting these filings. The ex-
tended evening hours, after 5:30 p.m.,
are being instituted on a trial basis to
ascertain the level of interest in ex-
tended filing hours.

In general, reports will be available
24 hours after receipt. For further in-
formation, please do not hesitate to
contact the Public Records Office on
(202) 224-0322.

RECOGNITION OF THE
MINORITY LEADER

The PRESIDENT pro tempore. The
distinguished Democratic leader is rec-
ognized.

Mr. BYRD. Mr. President, I thank
the distinguished President pro tem-
pore who presides over the Senate at
this moment.

A POET AND SCHOLAR
AMONG US

Mr. BYRD. Mr. President, most of
our distinguished colleagues are multi-
dimensional men and women. They
possess talents and interests that
reach beyond the skills for which they
have most often earned respect here in
the Senate. For example, two of our
colleagues, Senator Hart of Colorado
and Senator CoHEN of Maine, recently
wrote and published a novel together
that has done well in the bookstores, I
am told. Before entering electoral poli-
tics Senator MoyNIHAN of New York

was a university professor, and is es-
teemed in policy and academic circles
for the authoritative essays and stud-
ies on a variety of questions that he
periodically publishes. Those are but a
few examples of Senate talent that I
could cite.

But today, as a lover of poetry,
myself—and I do not write poetry, but
I do like poetry—I want to call the
Senate’s attention to the poetic tal-
ents of one of our other colleagues.

Senator SPARK MATsuNaca of Hawaii
was first elected to the Senate in 1976,
and became a member of this body
after 14 years of service in the House
of Representatives. Educated at the
University of Hawaii and Harvard Uni-
versity Law School, Senator MaTsv-
NAGA rose to the rank of lieutenant
colonel in World War II as a member
of the famed Nisei 100th Infantry Bat-
talion. Much decorated, Senator MAaT-
SUNAGA was twice wounded and counts
among his military awards the Purple
Heart with Oak Leaf Cluster.

In addition to his exemplary work in
the Senate, Senator MATsSUNAGA has
taken the time and the pains required
to compose many verses of admirable
poetry. Recently, some of Senator
MATSUNAGA'S poems were included in a
complimentary 1986 pocket calendar
that Senator MaTsunaca had printed
and sent to me. He may have sent the
same to others.

I also call our colleagues’ attention
to an exceptional piece of research
and analysis that Senator MATSUNAGA
coauthored a few years ago on the op-
erations and nature of the House of
Representatives’ Rules Committee. I
remember that he gave me a copy of
this book shortly after he came to the
Senate—or, it may have been immedi-
ately before he came to the Senate,
and during his campaign for election
to the Senate.

That work, entitled “Rulemakers of
the House,” should be interesting
reading for those of us who were
Members of the House of Representa-
tives prior to our election to the
Senate. I am also confident that stu-
dents of American government, and
the Congress in particular, will find
Senator MaTsuNAcA's study a rich re-
source for many years.

Senator MATSUNAGA is to be con-
gratulated for the contributions that
he had made in his book on the House
Rules Committee, for his fine poetry,
and for his continuing work among us
here in the Senate.

Mr. President, I now ask unanimous
consent that the lines and verses of
Senator MATSUNAGA's poetry to which
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I earlier alluded be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

Success in life demands an early goal,
Which you yourself must set and strive to
gain.
'Tis better to be known as a good man than
a great one,
For greatness is an assessment of mortals;
Goodness a gift of God.
Envy him not who sings and trips along,
For saddened hearts oft hide behind a
S0ng.
Remember happier days you've known and
sing,
And Life's detractors lose their painful
sting.
A soul completely immersed in one's work
Reflects a youthful face.
Commence your work wherever you can,;
Your major task may be to start.

In fending Life's soul-trying blows,

Let Patience be your winning ploy.
To seek out the wrong is only half the task;
To set it right is the tougher half.

Strike at your foe and be struck in return;
Befriend your foe and secure your own
peace.

Learn well the languages and the arts:
A genius unable to express himself is no
better than a silent fool.
As small as it may seem,
A good deed is always worth the doing.
The manner in which you perform your
daily tasks
Builds and reveals your personal charac-
ter.
Personal suffering begets deeper under-
standing of human values.
Deja Vu
(By Spark Matsunaga)
I've been here before, I say—
That house, that wall, that brook
I've seen them all before;
Yet I've neither been this way
Nor read in any book
Of what I see, I'm sure.
What strange things
Our minds must know;
We know not yet our minds.

ON RELIGION
(By Spark Matsunaga)
When I think of the foolish fight

That men o'er religious differences wage,
I can see mortals in blind plight,

Headed towards one goal, whatever their

rage.

As waters run from different heights and
ferret rivers to a common sea,

So do men make different rites and found
religions to one great Deity.

Mr. BYRD. Mr. President, I ask
unanimous consent that I may reserve
my time throughout the day.

The PRESIDING OFFICER (Mr.
NickrLEs). Without objection, it is so
ordered.
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Mr. BYRD. Mr. President, I yield
the floor.

RECOGNITION OF SENATOR
PROXMIRE

The PRESIDING OFFICER. Under
the previous order, the distinguished
Senator from Wisconsin [(Mr. Prox-
MIRE] is recognized.

WHY ARE SO MANY AFRAID TO
TALK ABOUT THE GORBACHEV
ARMS CONTROL PROPOSAL?

Mr. PROXMIRE. Mr. President,
hurray for Scotty Reston of the New
York Times, and Mary McGrory of
the Washington Post. These two veter-
an columnists are among the few who
have fractured the thundering silence
that has greeted the most momentous,
far reaching, and very possibly hypo-
critical arms control proposal since the
dawn of the nuclear age: The Gorba-
chev proposal for eliminating nuclear
arms within 14 years, and drastically
reducing conventional arms.

McGrory denounced the lack of a
full scale reaction in this country as
“The Insult of Silence.” Reston
searched out the most constructive
and realistic parts of the massive Gor-
bachev package, and ignored the rest.
In all fairness, President Reagan did
say that the Gorbachev proposal of-
fered new and constructive possibili-
ties. Sure that was a reaction. But it
was a vague, generalized response.

What kind of reaction did this Gor-
bachev bombshell get from the Arms
Control and Disarmament Agency?
How about the State Department?
The Defense Department? The Senate
Foreign Relations Committee? The
House Foreign Relations Committee?
Answer: Nothing. As McGrory wrote:
The answer in all cases was the insult
of silence. And yet the silence of much
of official Washington was under-
standable. With an arms control pack-
age this complex, responsible officials
could plead caution while they think it
over.

But how about the American press?
Certainly this astonishing change in
arms control policy by the other su-
perpower—our prime nuclear adver-
sary in the world—should be expected
to provoke a raging flood of discussion
and debate from the great American
press. How many widely circulated col-
umnists are there in this country
today: conservative, liberal, middle of
the road? Answer: They are countless.
There are hundreds of editorial pages,
separate, competing, and proudly inde-
pendent. The country is swamped in
radio and television commentators.

All of these opinion leaders often
desperately search day after day for
relevant and significant comment on
our country and its future. In general
they do an enlightening and impres-
sive job. Our press is probably the best
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in the world and certainly the best
this country has ever enjoyed. It is
better informed. It is fairer. It is pro-
vocative. It is amusing. We live in a
golden age of discussion and debate.

So what as happened to comment—
pro and con—on the most significant
arms control proposal of our time?
Where are these guys? There has been
far more in the press about the Chica-
go Bears quarterback Jim McMahon's
headband and his alleged compliments
for New Orleans women than there
has been about a proposal that could
carry with it the fate of the world.

Obviously, these commentators have
thought about discussing this Gorba-
chev proposal. So come on fellas. Let
us in on your thoughts. Since the Gor-
bachev proposals may have more to do
with the fate of this nuclear world
than any other development in a long
time, why have they not given us the
benefit of debate?

The great British political theorist,
Walter Bagehot, years ago wisely ob-
served that the strength of democracy
lies precisely in the vigorous differ-
ences of opinion and the debate on the
big crucial issues. Bagehot argued that
the give and take of vigorous public
debate resulted in wiser decisions in a
democracy than in dictatorships that
prevent public dissent.

And where does that big clash of
opinion take place in America? In
America most of the real public debate
takes place not on the floor of the
Congress, not in political campaigns,
and not in campaigns for the Presiden-
cy. The continuous day-after-day,
week-after-week debate that counts
the debate that millions of Americans
hear and see, the debate that really
determines public opinion, takes place
in the American media: in the newspa-
pers, on radio, on television. This is
the discussion that reaches tens of
millions of Americans, and determines
public opinion.

Certainly when the General Secre-
tary of the Communist Party of the
Soviet Union proposes the most dras-
tic and far reaching arms control pro-
gram in history, our great media
should discuss it. Instead, the country
suffers a yawning silence. It is as if
Gorbachev had never spoken.

This Senator has said on the floor of
this body that the Gorbachev proposal
to banish nuclear weapons from the
face of the Earth is so far out, so unre-
alistic, so impossible that it is ridicu-
lous. Does that mean this Senator
would flatly reject the Gorbachev ini-
tiative forthwith? Certainly not. As
James Reston has written, the Gorba-
chev verification suggestions, for ex-
ample, for on-the-spot investigation
have great promise.

Also Gorbachev's proposal to negoti-
ate an end to nuclear weapons testing
is not new. But, if we can negotiate it,
it would greatly serve the interest of




540

peace, especially in concert with the
new verification initiative. We should
thoroughly examine Gorbachev’s sug-
gestion for banning chemical weapons.
Why should we not pursue his star-
tling idea for limiting the major con-
ventional weapons that have much the
same impact as nuclear weapons?

We have a golden opportunity to
begin the most constructive negotia-
tions with the Soviet Union to achieve
peace since the beginning of the nucle-
ar age. That is this Senator's judg-
ment. That judgment may be wrong—
seriously wrong. Possibly we should
not touch any of these Gorbachev ini-
tiatives. I do not know, but what I do
know is that follow them or not we
ought to talk about them. We should
debate them, discuss them. In this
case silence is a shocking sign of weak-
ness for this great democracy.

CORNELL KICKS THE PORK
BARREL POLS IN THE TEETH

Mr. PROXMIRE. Mr. President, late
last year over the objections of this
Senator the Senate appropriated some
$12 million without peer review and
without competitive bids to Syracuse
University for a research project. The
award was vigorously protested by uni-
versity leaders throughout the coun-
try. In the judgment of this Senator it
was sheer pork barrel politics at its
worst. The true victim of this policy of
making awards based on sheer politi-
cal power is not the university which
can provide the higher quality and
lower price research. The prime victim
is the Nation's national interest and
the American taxpayer.

Yesterday's New York Times carried
an article that spoke most elogquently
for a policy by the Congress of stick-
ing strictly to peer review and compe-
tition for such research awards. One
of the Nation's great universities, Cor-
nell, declared that it will accept Feder-
al research grants only if they are free
of politics and subject to competitive
bidding by colleges. And, Mr. Presi-
dent, Frank Rhodes, the president of
Cornell University, was not just blow-
ing smoke when he made that an-
nouncement. He was referring to a $10
million grant recently designated for a
new campus center for a supercom-
puter whose capabilities far exceeds
those of ordinary computers. The $10
million is contained in a bill that men-
tions Cornell as a recipient. Mr. Presi-
dent, this rejection by Cornell of an
award most institutions would kill for
speaks with the most profound elo-
quence of how deeply the university
community resents the policy of the
Congress passing out awards to univer-
sities to undergird a senatorial or con-
gressional campaign.

Cornell is the first great university
to speak from principle. They deserve
a world of credit for doing so. Ten uni-
versities, including Cornell, were
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awarded grants totaling $65.6 million
in the bill that passed the Congress
last month. So far, Cornell is the only
one to announce that it would not
accept the money if merit review pro-
cedures were bypassed. It is rare but
wonderful when any recipient of con-
gressional goodies bites the hand that
is feeding it. When it happens, the
Congress should sit up and take
notice. It is just possible that fair and
honest, merit based allocations of con-
gressional millions may turn out to be
better politics than the usual awards
to reelect incumbent Members of the
Congress.

Mr, President, I ask unanimous con-
sent that an article by Gene Maeroff
in the Sunday, January 26, 1986, New
York Times reporting the Cornell re-
action, and a wire I have received as of
December 20, 1985, from President
Rhodes of Cornell, be placed in the
REcorp at this point.

There being no objection, the mate-
rial was ordered to be printed in the
REcoRD, as follows:

[From the New York Times, Jan. 26, 19861
CORNELL SPURNS GRANTS GIVEN WITHOUT
REVIEW
(By Gene 1. Maeroff)

At a time when some universities are get-
ting direct research grants by lobbying in
Congress, Cornell University has declared it
will accept such money only if it is free of
politics and subject to competitive bidding
by colleges.

Cornell, in a letter being distributed to its
faculty, said it would welcome a merit
review of its qualifications to get a $10 mil-
lion grant recently designated for a new
campus center for a supercomputer, whose
capabilties far exceed those of ordinary
computers. The funds are contained in a bill
that mentions Cornell as a recipient.

The grant was provided without the
knowledge of university officals, through
the initiative of Senator Mark Hatfield, an
Oregon Republican. Money would go to Cor-
nell and an Oregon company helping to
build the supercomputer unless someone
else produces an equal or superior proposal.

“I determined that Cornell could not
accept a funding award if it circumvented
traditional merit-review procedures,” said
Frank Rhodes, the president of Cornell,
which will continue to develop the super-
computer whether or not it gets the $10 mil-
lion grant.

CHALLENGE TO PROCEDURE

What is at stake in Cornell’s stand is the
process through which individual universi-
ties seek funds and their supporters in Con-
gress earmark the money, rather than allo-
cating it after a merit review. Under such a
review, all institutions competing for the
funds submit proposals, which are evaluated
by a panel of independent scientists.

The section of the Defense Department
that is to distribute the grant, the Defense
Advanced Research Projects Agency, said
that it was setting up competition for the
$10 million grant based on a merit review.

The bill's language relating to Cornell and
the supercomputer project “unambiguously
opens it to competition,” said Craig I.
Fields, deputy director of the engineering
applications office of the agency.

“I imagine Cornell looked at the language
and wanted the world to understand that

January 27, 1986

they were not seeking special favor and
were willing to stand on their merit,” he
said.

HARM TO RESEARCH SEEN

Cornell is among a few dozen major re-
search universities that have condemned
the direct grants in joint statements as
harmful to research because such alloca-
tions do not ensure that money goes to
those best qualified to use it. Cornell offi-
cials said they wanted to emphasize the
need for an open allocations, free of politi-
cal influence.

Smaller institutions and those without a
long tradition of strong research prefer the
direct grants because, they say, money
awarded by panels of experts generally goes
to a handful of prestigious universities.

“Frankly, for too long peer review has
been a pipeline for the haves to continue
and the have-nots to be shunted aside,” said
Charles Coffin, director of government rela-
tions at Northeastern University in Boston,
which was designated in the same bill for a
$13.5 million grant for engineering research.
“‘One man's peer review is another's old
boy network,’ as John Silber, the president
at Boston University, has said."”

GRANTS TOTAL $65.6 MILLION

Ten universities, including Cornell and
Northeastern, were awarded grants totalling
$65.6 million in the bill that was passed last
month. So far, Cornell is the only one to an-
nounce it would not accept the money if
merit review procedures were bypassed.

The other schools are Wichita State Uni-
versity in Kansas, the University of Nevada
at Las Vegas, the University of Kansas,
Iowa State University, a consortium of insti-
tutions known as the Oregon Graduate
Center, Oklahoma State University, Roches-
ter Institute of Technology and Syracuse
University.

Some leaders in research hailed Cornell's
decision.

“It is not easy in these times for a univer-
sity president to bite a hand that is trying to
feed his institution,” said Robert Rosenz-
weig, president of the American Association
of Universities, an organization of leading
research universities. “But it certainly is ad-
mirable.”

[Mailgram]

DeceMsBER 20, 1985.
Senator WiLLIAM PROXMIRE,
530 Dirksen Senate Office Building,
Washington, DC.

Amendment No. 1378 to the continuing
resolution for the Department of Defense
provides 10 million dollars for supercom-
puter development. These funds were later
identified in the conference report with Cor-
nell University. Cornell respects the respon-
sibility of Congress to set priorities in broad
policy areas such as access to supercom-
puters and restoring U.S. leadership in su-
percomputer technologies. The university
attaches equal importance to the merit-
review processes used by funding agencies to
select specific projects for support.

Cornell University will not accept funding
awards which bypass normal review proce-
dures. We are told that Amendment No.
1378 was intended to help restore U.S. lead-
ership in supercomputer technology, a pur-
pose we fully support, but was not intended
to circumvent such merit review. The uni-
versity did not develop or support an initia-
tive intended to bypass merit review.

Frank H.T. RHODES,
President, Cornell University.
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GENOCIDE: A STATE-SPONSORED
CRIME

Mr. PROXMIRE. Mr. President, re-
cently the Washington Post carried a
review of John Simpson and Jana Ben-
nett's book, “The Disappeared and the
Mothers of the Plaza: The Story of
the 11,000 Argentinians Who Van-
ished.” This book serves as another re-
minder of the atrocities that are com-
mitted under some governments and
of the urgent need for the Genocide
Convention.

Ever since the massive, State-spon-
sored killing that occurred in Argenti-
na between 1976 and 1983 has been
publicized, many comparisons have
been made between events there and
those in Nazi Germany. The killing
that occurred in Argentina was of a
much smaller scale, but it serves as a
harsh reminder that mankind has not
changed since the Holocaust and that
the possibility of genocide is still a real
and present danger.

One of the most frightening aspects
of the Argentine tragedy is that “the
horror of it all went unremarked.”
The Post review comments that, “Evil
was everywhere, every day. It was so
normal, so accepted, so banal. And so
few spoke out.”

The reviewer seems surprised that
most of those who did speak out were
foreigners. This is disappointing, per-
haps, but it should not be surpising.
History indicates that people living
under violent, repressive regimes tend
to react with denial, fear, and, finally,
numbness. The horror of events saps
the emotional resolve of the people.

The present Alfonsin government
deserves great credit for holding the
former military regime accountable
for its crimes. However, it can never
make up for the 11,000 lives lost. Per-
haps if other countries had spoken out
more vehemently, early on, some of
those lives would have been spared. It
is important for other nations to speak
on behalf of oppressed populations, to
champion their basic rights and press
for reforms. This is the underlying
premise of the Genocide Convention,
and this is why we need to ratify it.

MEASURING THE HYPE ON STAR
WARS

Mr. PROXMIRE. Mr. President, it is
of critical importance to the Congress
that the technological feasibility of
the star wars program be well under-
stood. Decisions involving billions in
tax dollars should not be based on par-
tial information or data which has
been deliberately inflated to portray a
rose picture.

What does it mean when a 103-foot
Titan missile body is blown apart by a
chemical laser in a test of star wars?
Are we ready for deployment? Why
was the test publicized so widely by
the SDI office? Why has there been a
steady drum beat of publicity from
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that office about breakthroughs in
various SDI technology?

Here is an interesting contrast. The
SDI office deals with some of the most
highly classified studies and tests in
the history of our country. They have
knowledge of technology the Russians
would die to have. So do they conduct
their research in a closely guarded en-
vironment without public scrutiny?
Hardly. Instead, they find every op-
portunity to make public their accom-
plishments and crow about successes.

This is a high visibility public rela-
tions strategy—a form of lobbying the
American public and the Congress for
more funding. The military officers in
charge of the SDI program are Madi-
son Avenue specialists in selling their
product. They are salesmen in uni-
form, publicists, and entertainers,
hoping to mold public opinion by a
repetition of success stories until there
is no questioning, no suspicion about
the technical feasibility of star wars.

That is why there is no substitute
for accurate press reporting on the
SDI program. It is the responsibility
of the American press to weigh and
balance competing claims of success
and failure. Out of that analysis may
flow a national consensus.

Mr. President, I can think of no
better example of this kind of evalua-
tion than in a recent article of James
McCartney of the Philadelphia Inquir-
er and I ask unanimous consent that
his article from January 5, 1986, be
printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Philadelpha Inquirer, Jan. 5,
1986]

BEHIND THE HYPE, QUESTIONS PERSIST ON
SpACE DEFENSE

(By James McCartney)

WASHINGTON.—The picture was right
there on your television set in September: a
103-foot Titan missile, weighing 165 tons,
under attack by a “Star Wars" laser.

There was a brilliant flash of light and
the missile tilted, then collaped in flames.

The unquestionable visual message: Presi-
dent Reagan’s controversial Star Wars pro-
gram, which aims at developing an anti-bal-
listic missile system and is officially known
as the Strategic Defense Initiative (SDI), is
working.

That message, and that television film,
have become major objects of controversy in
the scientific world today.

One of the nation's leading laser experts,
Kosta Tsipis of the Massachusetts Institute
of Technology, described the film and the
test itself as an effort at ‘““bamboozling the
public.”

Both, he said, were misleading. “The ex-
periment had absolutely nothing to do with
the ability of a laser to shoot down a mis-
sile,” Tsipis said in a telephone interview.

“It is a technology pursued in the 1970s. It
was a very old laser. The lethality demon-
stration has been around for years. The
wavelength of the laser is not appropriate
to SDI purposes; it is too long.
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“This is the kind of bamboozling of the
public the SDI program is undertaking,” he
said.

SDI officials do not dispute that the
laser—and the technology—used in the test
was old. But they say that critics have "“mis-
understood” the test, that it was designed to
determine how much heat was necessary to
destroy a missile, not to show that the SDI
Program had developed a missile-killing ca-
pability.

The incident illustrates the continuing
uproar in the scientific world over the Star
Wars program that has come into sharp
focus in recent weeks.

As Reagan prepares to ask for substantial
new funds for the program, Gen. James
Abrahamson, SDI director, and his top aides
have claimed sweeping scientific break-
throughs that they say have increased con-
fidence that Star Wars will work. Abraham-
son in recent weeks repeatedly has referred
to “exciting” and “incredible” progress.

But many scientists are complaining pub-
licly about what they term “hype"” from
those promoting the program and are gues-
tioning whether significant progress has
been made in the $26 billion research pro-
gram that has become the apple of Reagan's
eye.

A detailed examination of the status of
major scientific challenges facing the pro-
gram, complemented by a series of inter-
views with scientists on both sides, reveals
this picture:

No technical breakthroughs have been
made in the central scientific and technical
problem areas facing Star Wars, nor have
any been claimed by Abrahamson and his
top aides. Some progress has been made,
however, in marginal areas.

It is still not possible to determine wheth-
er a defensive system against Soviet missiles
that would protect the entire U.S. popula-
tion is scientifically feasible. This was the
goal set by Reagan when he announced the
SDI program in March 1983.

No weapons or support systems for SDI
have yet been developed to the point that it
is clear that they will work.

No decisions have been made on the basic
question of how a Star Wars system might
be structured, its size or even what kinds of
weapons would be used—or, as Abrahamson
puts it, what its organizational “architec-
ture” might be.

SDI officials say Reagan will request be-
tween $4.5 billion and $5 billion for the pro-
gram in the new budget, about 63 percent
more than Congress approved last year.

How much progress has been made on de-
veloping a Star Wars system?

To work, the system would have to be able
to intercept thousands of Soviet missiles,
many traveling at 17,000 m.p.h., and destroy
them before they reached U.S. targets. It
would require:

Space-based sensors to locate, identify and
track missiles within four minutes after
they were launched.

Weapons to destroy at least 2,100 Soviet
missiles in the first three or four minutes
after launched, at distances of up to 1,000
miles, and about 250 more in the next 25
minutes.

Computers to take information from the
sensors and give instructions to the weap-
ons, aiming them at missiles on flight-paths
that would extend halfway around the
world.

Here is a report on the progress, or lack of
it, in each of these major areas as pieced to-
gether from current Strategic Defense Initi-
ative literature, statements by SDI official
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agd contractors and interviews with scien-
tists:

SENSORS

According to John Scott of Energy-Envi-
ronmental Research Group Inc., SDI sensor
specialists, present technology does not
permit the kind of “wide-scale and detailed
resolution” of objects that would be neces-
sary for Star Wars. Nor does it permit posi-
tive identification of thousands of objects in
space. “The discrimination problem is a ter-
rible one,” he said.

Sensors today are also far too heavy to be
space-based, and no way has been found to
protect them so that they would not be sub-
ject to Soviet attack.

However, Abrahamson's special assistant,
Maj. Simon Worden, said that the “premier
breakthrough' in the last year has been the
discovery of techniques to discriminate and
identify targets, using particle beam and
laser technology.

Said Thomas Karas of the congressional
Office of Technology Assessment: “What
they've got is an interesting idea. What they
don’t have is all the things it would take to
make it work."”

WEAPONS

Two major kinds of weapons are under in-
tensive research: kinetic energy weapons,
which would fire high-speed projectiles at
about 20,000 m.p.h.; and ‘“directed energy”
or speed-of-light weapons, including lasers
and partial beams.

Kinetic energy weapons are the most
promising so far, but there is a basic prob-
lem: They are far too heavy and expensive.
The most promising developments are in
rocket-fired homing vehicles and what are
called “rail guns,” huge space-based ma-
chines that fire projectiles.

Today's homing vehicles weigh 7,000
pounds. The weight would have to be
brought down to a few hundred pounds—or,
ideally, a pound or two.

Current rail-gun technology would require
a 100-ton system in space—nowhere near
practical. In addition, the guns, which
would have to fire hundreds and perhaps
thousands of projectiles, can fire only a few
before they wear out.

“The major problem,” said Rodney
Burton of G.T. Devices Inc., an SDI contrac-
tor, ““Is designing an overall system. It's still
very much research.”

Among directed energy weapons, the hot-
test current candidates are what are called
“free electron lasers” and neutral particle
beams.

Lasers require huge amounts of energy,
and recent decisions have been made to con-
centrate on land-based systems that would
send beams of high-energy light to mirrors
based 23,000 miles in space. These mirrors,
in turn, would reflect the beams to “battle
mirrors” orbiting about 100 miles over the
Soviet Union.

But at this point, the high-powered beams
destroy mirrors rather than reflect off
them, and no way has been found to focus
or aim beams accurately.

According to James Swingle, of Lawrence
Livermore Laboratories, it also is not clear
whether the type of lasers that would be
necessary would be able to destroy possible
targets.

“We still have a lot to learn about actually
destroying missiles,” he said. “It is not very
well understood. This is very much a re-
search program. There are several key areas
that will need a lot of work to determine
whether this system will work or not."”

Particle beam weapons would have to op-
erate in space, and they are also far too
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heavy at this point. Nor has it been estab-
lished that they can destroy missiles. “We
can cook a pot roast with one,” said Damon
VioVanielli, of New Mexico's Los Alamos
Laboratories, “but we cannot kill a booster
[missile].”

COMPUTERS

Because any Star Wars system would have
to be able to process information from sen-
sors about thousands—or even hundreds of
thousands—of objects in space in a matter
of minutes, officials acknowledge that com-
puters are a key if any system is to work.

The “hardware,” or the actual computer
machinery, needed to handle this volume of
information is already in sight, most com-
puter experts say. One of them estimated
recently that the system would have to
process 600 million to 1 billion computations
a second, while current technology can
manage 500 million computations a second.

But “software”—how to program the com-
puters to meet the Star Wars challenge—is
a problem, Strategic Defense initiative offi-
cials concede.

Gerold Yonas, chief scientist for the SDI,
said the issue is “whether you can write
enough software to do the problem. ...
And, more than anything else, you have to
have a system that is tested and tested and
tested again.”

At this point, no one has figured out how
to test such a system.

Nor has anyone figured out how to put
the necessary computers, if they did work,
into space, or how to protect them once
they got there.

One scientist, David Lorge Parnas, re-
signed recently from an SDI advisory panel
on the ground that reliable software could
never be developed.

“We cannot trust it,” he told a Senate
Armed Services subcommittee earlier this
month, because the software could never be
tested under realistic conditions. And with-
out testing and de-bugging, he said, any
system would be subject to ‘“catastrophic
failure.”

MYTH OF THE DAY: THE $171.9
BILLION MYTH

Mr. PROXMIRE. Mr. President, the
Halls of Congress are filled with the
sounds of heart-rending cries of pain,
gnashing of teeth, and possibly even
the rending of pin-striped suits. What
is causing this joblike misery? The
possibility of having to reduce—get
that, reduce—the deficit to $144 bil-
lion.

You might think that this $144 bil-
lion had appeared suddenly, like some-
thing that goes bump in the night.
But no, I looked in the Gramm-
Rudman bill and there it is written
large—$144 billion.

What, then, is causing this outpour-
ing of grief? The realization that a
comforting myth—the 1986 deficit will
be about $170 billion—has gone with
the wind. For years, Congress has
passed budget resolutions and then
quietly exceeded the deficit “ceiling”
contained in those resolutions. And
nothing horrible happened. But this
year something horrible is in the off-
ing.

That horror is that the Congression-
al Budget Office and the Oiffice of
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Management and Budget, looking at
reality instead of myths, estimated
that the fiscal year 1986 deficit will be
around $220 billion instead of that
mythical $171.9 billion. Therefore, the
deficit will have to be reduced not
from $171.9 to $144 billion but from
roughly $210 billion, after the seques-
ton order, to $144 billion. That is the
cause of all the grief.

Note the villian in this drama. It is
not the $144 billion target for the defi-
cit in fiscal year 1987. Rather, it is the
gross underestimation of the 1986 defi-
cit.

What is behind this underestima-
tion? Did something unforeseen
happen? Not on your life. The causes
of this higher deficit are:

Failure to pass the budget reconcila-
tion bill, which added $8 billion to the
fiscal year 1986 deficit.

Low-ball estimates of the cost of ag-
ricultural programs to the tune of $15
billion.

Defense spending which exceeded
the unrealistically low targets in the
budget resolution by $7.8 billion.

Additional domestic spending which
exceeded the resolution by $1.4 billion.

Finally, rosey economic forecasts
which were not met and which added
$12 billion to the deficit.

Not one of these causes was unfor-
seen at the time the budget resolution
passed the Senate. A number of my
colleagues stood on this floor and
warned that the fiscal year 1986 defi-
cit would be substantially above the
projected $171.9 billion. But our voices
went unheeded.

Now those smoke and mirrors esti-
mates are coming back to haunt us.
Despite all the crocodile tears being
shed, it is about time for some reality
in place of myths.

Mr. President, I yield the floor.

ROUTINE MORNING BUSINESS

The PRESIDING OFFICER. Under
the previous order, there will now be a
period for the transaction of routine
morning business not to exceed 1
hour, with Senators being permitted
to speak therein but not to exceed 10
minutes each.

THE 1985 CHICAGO BEARS: THE
HALAS LEGACY LIVES ON

Mr. DIXON. Mr. President, early in
1920, A.E. Staley, a Decatur, IL, starch
manufacturer and soybean entrepre-
neur, hired a young engineer from
Chicago. This engineer was hired to
make starch part-time and to help
turn the good company football team
into one of the best semiprofessional
teams in the country. During the
winter he made starch, met with other
semipro teams to form the American
Professional Football Association, and
recruited new players.
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After several years as an industrial
sports team, Mr. Staley sold the team
to the young engineer with the advice
that he take the team to Chicago
where he would be able to draw bigger
crowds and make more money. The
young man took that advice and thus
was born the Chicago Bears profes-
sional football team. The young engi-
neer was, of course, George Stanley
ﬁlalas. the father of professional foot-

all.

As an owner, player, and coach,
George Halas was responsible for a lot
of what the NFL stands for today. He
had high standards in his private and
professional lives and he expected his
players to maintain those same stand-
ards. George Halas loved the game of
football and was always looking for
ways to improve the game. Many of
his innovations are still in use today.

He always tried to recruit the best
players. Their names are famous: Red
Grange, Sid Luckman, Gale Sayers,
Dick Butkus, Mike Ditka or Walter
Payton. George Halas knew that suc-
cess was built on a combination of
talent and desire, and that's why I
think that Mr. Halas would be very
proud of the 1985 Chicago Bears.

This year's players have talent,
desire and that indefinable something
that makes for a great professional
athlete. They work hard together.

They are a true team. Those of us
from Illinois are indeed proud to be
represented by these men, who have
worked so hard and earned the respect
of their colleagues in the NFL and of

the whole country. When they were 4-
0, there were nonbelievers. When they
were 8-0, there were still people who
were nonbelievers. The Bears didn't
let that bother them. They just kept
playing their own brand of profession-
al football and now there can be no
more nonbelievers.

I think it’s fitting in this 20th Super
Bowl year, that the team founded by
the man who meant more to the
growth of the National Football
League than any other has won the
world’s championship.

George Halas isn't with us this year
in person, but he is in spirit. It is the
spirit of a man whose words were
proved true again yesterday in New
Orleans: “I do believe we gave a lot of
people pleasure today. It's a great
game, a great game."”

REPORT ON U.S. POSITION
AROUND THE WORLD

Mr. GOLDWATER. Mr. President,
beginning in late December, I under-
took an investigatory trip that took
me to some of the key locations
around the world where the United
States has vital interests. I have re-
ported to President Reagan my obser-
vations on the U.S. position in some of
the most strategically important areas
of the world and I have also sent a
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letter to Secretary of State Shultz rel-
ative to my concern about reported
plans of our Government to provide a
$500 million arms sale package to Red
China.

The long and the short of my report
to the President is that while U.S.
Armed Forces are in good or excellent
condition around the world, a disturb-
ing perception exists in certain foreign
countries that the United States is not
living up to past promises to support
the defense capabilities of our friends.

The point of my letter to Secretary
Shultz is to protest reports of United
States participation in seeking to en-
hance and modernize the military
forces of Communist China without
paying adequate attention to the
threat this activity would pose to
other nations in the far Pacific.

Mr. President, in the interests of
communicating these first-hand obser-
vations to my colleagues and the
American people, I ask unanimous
consent that the text of the two let-
ters be printed in the RECORD.

There being no objection, the letters
were ordered to be printed in the
REcoRbp, as follows:

U.S. SENATE,
COMMITTEE ON ARMED SERVICES,
Washington, DC, January 21, 1986.
The PRESIDENT,
The White House,
Washington, DC.

Dear MRg. PresipENT: Two days after
Christmas, I began a trip that took me
around the world for the purpose of visiting
not only our own bases and the bases of
allies, but friends that we have around the
world. I will keep this report as short as I
can, even though that might be a little bit
difficult.

Beginning in Hawaii, I found the Navy,
the Army, and the Air Force to be in good
condition. There are shortages, naturally.
There have been shortages in spares
throughout the military for a good number
of years, but recently that situation has
been improving. I was most disturbed by
being briefed there to learn that about 800
different intrusions have been made by the
Soviets over the Pacific with Badger and
Bear bombers. Some of these incursions
have approached the Philippines and, how
far they have gone into the central Pacific,
1 don’t believe anyone really knows.

From Hawaii, we traveled to Korea where
I found our ground forces to be in excellent
condition; likewise, our air forces. Our Am-
bassador to that country, Mr. Walker, is one
of the most outstanding Ambassadors I feel
that we have. The people in South Korea
seem most friendly to the United States, but
naturally, the people in North Korea do not
quite hold that feeling. I inquired as to the
possibility of disruption or attempted dis-
ruption of the Olympic Games in 1988 by
the North Koreans, and I have to report to
you that is a worry, although I am sure you
have been briefed on this. It is not some-
thing that is worrisome to the point that
they feel there are no solutions, but there is
the fact that they can attempt troubles.

From there, 1 stopped very briefly in
Japan, where I met Ambassador Mike Mans-
field whom, as you know, is doing an out-
standing job of representing our country,
expressing our wishes and our desires. We

543

had a very friendly chat, not long enough,
but I just wanted to report to you of the ex-
cellence of his service.

Then, on to Taiwan. I know the great and
high regard that you hold for Taiwan. Even
though it was Mr. Carter, not you, who
withdrew recognition from the Republic of
China and transferred that honor to the
Peoples’ Republic on the Mainland, I feel
that the agreements with Taiwan under the
Taiwan Relations Act have not been and are
not being fully complied with. Instead we
seem to be bent on assisting with the mod-
ernization of Red China’s military capabili-
ties. I may hold hearings before the Armed
Services Committee sometime later this
spring to examine the arms assistance the
United States is giving to the Mainland.

Taiwan badly needs new aircraft. They
are flying the F-104 long given up by our
own Air Force and by the German Air
Force, and they are using the F-5 which is
rapidly becoming antiquated. I repeat to
you what I have said to you before, the F-20
would be an ideal solution to the aircraft
problem of Taiwan, and I see absolutely no
reason at all, under any agreement, that we
cannot furnish this weapons system to the
Taiwanese and to give them other equip-
ment they badly need which I do not care to
relate at this point.

I repeat to you, Mr, President, what I
have often said. I don't think any of us or
our children and possibly our grandchildren
will even live to see the day the Peoples’ Re-
public of China becomes a viable nation
with power in this world. If they could ever
rid themselves of the communist govern-
ment, they could become, in my opinion, the
strongest economic nation in the world, but
I don't believe for one single moment that
communism will leave those shores.

From there, we traveled to Singapore,
where I had the real pleasure of meeting
the Prime Minister and discussing very
briefly his situation. As you know, he has
put together an armed force of about 60,000
men, with some 200,000 reserves, and he is
building an air force with the help of our
own Air Force. There is an economic prob-
lem in that country, created by the reduced
quantity of oil that we and other countries
are buying. But I have to tell you, to travel
the crowded streets, to try to get into the
crowded stores, makes me question the
depth or severity of that recession. As you
know, it is a most delighful country, in fact
one of the most beautiful in the entire
world, and the fact that it sits at the mouth
of the Straits of Malacca, which I believe is
the only Strait left in this world not domi-
nated by the Soviets or one that could be
dominated very quickly, makes it become of
immediate importance to us.

Our next stop was the atoll of Diego
Garcia in the middle of the Indian Ocean
and I would suggest that someday, if time
permits, you pay a visit to this most inter-
esting installation. What our country has
been able to do with that very valuable spot
on earth is almost unbelievable. I am happy
to report that the leadership is good, the
morale is good, and our decision to cooper-
ate with the British in maintaining the
space is, to me, one of the most vital strate-
gic decisions our country has ever made.

The next stop was the little island of
Masira off the coast of Oman, a place by
the way, that I landed at once in a while
during World War II. It is a desolate place.
It is very difficult to find even a bush grow-
ing, but the British are there helping the
Omanian Air Force and I believe everything
is in good order. While it was not possible




544

for me to visit with the Sultan of Oman be-
casue of a little mixup in my scheduling, 1
was able to see the fabulous growth that
has occurred in that country over the last
fifteen years and it is almsot unbelievable. I
feel that the Sultan is a good friend of ours.
His first interests are his own country, the
education of his people, and the righting of
wrongs that were perpetrated by his prede-
cessor, his father.

Next, we visited Saudi Arabia, first the
large Saudi air base on the island of
Dahran, where we had a thorough briefing
of one of the most wonderful tactical instal-
lations I believe can be found anyplace on
earth. There, at the level of the pilots and
the squadron, I found a dissatisfaction that
I found wherever we went over the fact that
we have not carried out our promise to sell
them more F-15 aircraft. This was borne
out to me by a visit, in Riyadh, with the
Minister of Defense, Prince Sultan.

Mr. President, there in Saudi Arabia, I
found a disturbing repetition of matters I
had been hearing wherever I had been, with
the possible exception of Korea, that we,
the United States, are not living up to our
promises—the promises to supply weapons.
Now, I know the great reluctance of the
Congress to supply weapons to Arab coun-
tries because of the tremendous influence of
Israel on the Congress but, nevertheless, if
we are going to make promises, we must
keep them, and I urgently appeal to you to
use your power to see that these promises
are kept. We are beginning to be looked
upon, not just as a paper tiger, but as a
country who makes promises only not to
keep them. I fully understand the political
power exerted on Congress to influence
these decisions relative to the Arab coun-
tries, but I think we have to sit down and
take a very modern, realistic look at this
whole area that I call the Islamic Crescent,
for if we do not stand by our friends there,
we could find ourselves in serious trouble.
This is a situation I would enjoy discussing
with you at any time.

From Riyadh, we stopped briefly in
Geneva to visit with several members of the
government and to visit an old and dear
friend of mine. The last two days of the trip
we spent in London, where I visited the mis-
sile site at Greenham, and it is truly a re-
markable bit of construction. It is impossi-
ble to describe it to you by letter but I am
sure you are acquainted with it. I just
wanted you to know that everything is in
good shape there. The trip back across the
Atlantic was, as usual, very interesting with
a short stop at Shannon, Ireland, for the
necessary replenishments.

In summing all of this up, Mr. President, I
think we should start paying very close at-
tention to the promises we make. I find, not
too much, but a little bit of questioning
about our country and its intentions. I am
particularly impressed with one growing
fact that grows stronger with every trip—
the world is changing in more ways than we
know and the world is becoming less and
less dependent upon the United States.

I have seen, in my journeys, a tremendous
amount of construction, none of it by Amer-
jcan companies. I see jet airliners and air-
craft not made in the United States. I have
found practically no American cars abroad,
so, Mr. President, I never thought I would
live to see the day when that would happen,
but I think it is high time that the policies
you are advocating become adopted by not
just the American Congress, but by the
American people. If we are going to cut a
road that we can follow with freedom and
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ease, we had better get back to the old idea
that we work, and work, and work.
With all respect,
BARRY GOLDWATER.
U.S. SENATE,
COMMITTEE ON ARMED SERVICES,
Washington, DC, January 22, 1986.
Hon. GEORGE P. SHULTZ,
Secretary of State,
Washington, DC.

Dear GeorceE: Whether or not you will
ever receive this letter will not prevent my
writing it in the hopes that you might see it.

I have been made aware of the fact that
the United States is considering selling to
the People’s Republic of China a number of
rather sophisticated military items coming
to about $500 million.

George, you know my feeling about Red
China so possibly you can throw this in the
prejudiced pile, but I cannot help but voice
my complete disagreement with any deci-
sion such as the one that is being contem-
plated, if it is being contemplated.

I have often said that we will never see
the day when the People's Republic of
China is not a communist government, We
will never see the day when they are impor-
tant to us economically, strategically, or any
other way, and by continuing to do the type
of thing I am referring to in this letter, we
are alienating South Korea, Japan, and
most of all, Taiwan.

I know your feelings on Taiwan. I know
the President's feelings on Taiwan, and you
know my feelings on the same place. I don’t
want to see them threatened by the Peo-
ple’s Republic of China, yet the sale of
these items will do exactly that. Never in
our history have we needed a friend as we
need Taiwan today—not only Taiwan, but
Korea, the Philippines, and the rest of the
far Pacific countries that the People’s Re-
public of China means no good to. I just
want to strongly protest this gesture. I pray
that you will not allow it to happen. It has
been bad enough that we have recognized
the People's Republic, so let’s not go any
further with this rather useless gesture.

With respect and best wishes,
BARRY GOLDWATER.

MILITARY REFORM IN AMERICA

Mr. GOLDWATER. Mr. President,
to follow through on my remarks that
I intended to introduce into the
REecorp articles appearing in the Air
University Review for September-Oc-
tober relative to reorganization of the
military, I will today introduce an-
other one, entitled ‘“Military Reform
in America,” by Dr. Allan R. Millett.

Dr. Millett has taken more or less a
historic view of military reform in
America. It is extremely interesting
reading and being a great believer in
the engraving found on the steps of
the Archives Building, “What is past is
prologue, study the past,” I think my
colleagues would enjoy reading this,
just to have a better grasp of why con-
stant attention is necessary to keep
every organization, whether it is mili-
tary, business, or political, up on its
toes, living in the present, not the
present we necessarily like, but the
present as it necessarily is.

I ask unanimous consent that this
article be printed in the REcorbD.
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There being no objection, the article
was ordered to be printed in the
REcoORD, as follows:

MILITARY REFORM IN AMERICA
(Dr. Allan R. Millett)

Serving soldiers from time immemorial
have recognized that dictated change does
not always bring increased military effec-
tiveness, the basic criterion they apply to
reform. An unnamed soldier in the army of
republican Rome recognized the problem:

“We trained hard . . . but it seemed that
every time we were beginning to form up
into teams, we would be reorganized. I was
to learn later in life than we tend to meet
any new situation by reorganizing; and a
wonderful method it can be for creating the
illusion of progress while producing confu-
sion, inefficiency, and demoralization.”

The Duke of Cambridge, who witnessed
the impulse for reform in Queen Victoria's
England, summed up the thinking conserv-
ative’s view of all reform, civil and military:
“There is a time for all things; there is even
a time for change; and that is when it can
no longer be resisted.” Whether the parent
state is autocratic, revolutionary, or demo-
cratic, its armed forces are not likely to view
military reform as an unconditional good.
As Alexis de Tocqueville observed, however,
the armed forces of democracies had a spe-
cial problem because they were altered so
radically in peacetime periods between wars.
The change was not necessarily dictated by
size but represented a fundamental chal-
lenge of the values of the standing forces.
In times of peace, democracies ignored their
standing forces, for they knew that in war-
time the “nation in arms,” for better or
worse, would go to the battlefield with a
new set of criteria for evaluating military
leadership, organization, weapons, and tac-
tics. Skeptical of the adaptiveness of peace-
time forces, democracies would dictate that
their military establishments would fight
and change their institutional character at
the same time.

Like many of his other observations in De-
mocracy in America, Tocqueville had more
to say about military reform in Europe as
the seasons of American military reform
may or may not coincide with belligerency.
They certainly do not match the outcomes
of wars. For example, in comparing the re-
sults of the Mexican War (1846-48) with the
Spanish-American War (1898), one can con-
clude that both were smashing victories in
terms of national objectives. The War with
Mexico outstripped the War with Spain in
its degree of mismanagement and the near
perilous commitment of inadequate military
power. Yet it was the 1898 war that set off
more than a decade of land force reform,
largely because it occurred simultaneously
with the Progressive Era. Nor does the im-
portance of the war dictate the degree of
reform. The American Revolution gave rise
to a generation of rhetoric but prompted
little change to the militia system inherited
from the colonial era, The War of 1812, in
contrast, created the political environment
that brought significant change to the War
and Navy departments. Nor does military
reform require the shock of wars badly won
or lost that galvanizes public outcry.
Reform in the twenty years before the
Spanish-American War and World War II
proceeded with minimal public attention,
yet produced important changes in both the
U.S. Army and the Navy.

If military reform is purposeful change
that improves the U.S. Armed Forces (ie.,
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the product of public policy), it is not a phe-
nomenon that occurs in either linear or cy-
clical fashion across time. Even “improve"”
can mean several things. By strictly military
criteria, reform should increase the likeli-
hood that the armed forces will perform
their missions in war and peace with in-
creased effectiveness, but reform in the
United States seldom meets the standard of
pure functionalism. Indeed, some of the
most deep-seated notions of military change
have included both explicit and hidden
agendas that had little to do with military
effectiveness in the direct, tangible sense,
For example, at one time or another, the
federal government has used military
reform to encourage infant industry, build
continental railroads, teach young males hy-
giene and physical fitness, further racial
and gender integration in the larger society,
and educate generations of civil and marine
engineers. In fact, American military reform
probably includes only one constant: it must
not endanger civilian control of the mili-
tary. In any event, the reason why military
reform defies simple explanation is that it
has worked in five distinct aspects of the in-
stitutional development of the armed forces:

The organization of the four services that
comprise the armed forces and the network
of civil, political agencies with which they
work;

Technology,

The social composition of the armed
forces and the set of formal regulations and
informal mores that determine social rela-
tionships in the armed forces;

The nature and functions of officership in
the armed forces; and

The development of operational doctrine
and tactics for force employment.

Reform in each of these five areas has
built its own set of historical patterns, and
the causal relationship between reform

movements has not been nearly so direct as

some military reformers believe. In fact, it is
closer to the historical experience to recog-
nize that successful reform in one area may
retard improvement in others. Such unan-
ticipated outcomes have occurred so often
that they explain some of the military pre-
disposition to make change slowly, especial-
ly in peacetime. On the other hand, com-
partmentalized reform may have no effect
at all outside its narrow sphere of influence.
Thus, military reform in the United States
refuses to fit neatly into a historical pattern
that points clearly to reform's future.
ORGANIZATION

For their first century, the three existing
services (the U.S. Army, Navy, and Marine
Corps) developed a dual structure that gave
their administrative headquarters in Wash-
ington centralized control. Operating forces
in the field had little influence on service
policy because the service civilian and mili-
tary staffs controlled budgets and regula-
tion writing, largely to satisfy civilian over-
sight, Effective power to run the Army
rested with the department and bureau
chiefs of the War Department. Their coun-
terparts in the Navy's bureaus and the
Marine Corps’ small headquarters staff had
similar power. In wartime, however, this
system normally collapsed, since the stand-
ing procedures and limited numbers of per-
sonnel could not cope with mobilization. By
the end of the nineteenth century, the serv-
ices moved to close the line-staff division
through the creation of service general
staffs. The Navy began the process with the
establishment of a General Board (1900)
and the Office of the Chief of Naval Oper-
ations (1915), but the Army went further in
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centralizing military control with its War
Department General Staff (1903). The Air
Force duplicated the Army system in 1947,
although Strategic Air Command estab-
lished a semifeudalistic autonomy like that
maintained by some portions of the Navy's
support establishment. In the twentieth
century, the general staff reform movement
finally ensured that line officers would
dominate their services and provide authori-
tative advice to their civilian superiors, but
Congress has worked to counter this trend
by providing staff access through the fund-
ing process. The career of Admiral Hyman
Rickover is only the most notable example
of technocratic insurgency.

The pressure for interservice collabora-
tion—some coming from civilians, some
from military officers—coincided with the
growth of the general staff movement and
in some ways competed with it. The Joint
Board (1903) coped with such joint service
responsibilities as coast defense, aviation
policy, and amphibious operations, as well
as advising the service secretaries on war
plans. Replaced by the Joint Chiefs of Staff
system in World War II, the Joint Board
showed characteristics of joint planning
that still prevail. The board had only an ad-
visory role; it could not make decisions,
which required active civilian participation
and a willingness to decide. The joint plan-
ning system dictated that interservice dis-
agreement would surface, whether the issue
was the defense of Subic Bay or the man-
agement of military space programs. The or-
ganizational response to this condition after
1947 has been to increase the power of the
Secretary of Defense and, much less signifi-
cantly, the power of the Chairman, Joint
Chiefs of Staff. Drawing from service expe-
riences, the reformers have assumed that
more centralization alone will improve joint
collaboration. But service-level centraliza-
tion rested on a different problem: the as-
cendancy of line officers in service planning
within a system of civilian control. The
debate on joint planning now focuses on
force employment issues that require strate-
gic guidance from political authority, some-
thing noticeably absent throughout the
entire history of the general staff reform
movement. During the one period in which
that guidance came with a vengeance, the
tenure of Robert S. McNamara as Secretary
of Defense (1961-67), the entire system
shuddered and eventually rebelled.

TECHNOLOGY

Since the earliest bureaucratization of the
armed forces, technological change devel-
oped as a constant focus of military reform.
Only the issue of technological adaptation
has been a constant, for the pattern of
change itself has varied. In the design of
military vehicles and their different power
plants, reform has normally wedded govern-
ment designers and civilian innovators and
producers, linked by a delicate balance of
military need, psychic satisfaction, and
monetary profits. Through World War I,
this military-civilian collaboration produced
sailing ships, the first ironclads and steel
warships, Army wagons and their braying
“power plant,” railroad systems (most nota-
bly during the Civil War), automobiles and
trucks, and airplanes. Although the pattern
of collaboration has continued into the
1980s, it has been affected by the growing
specialization of military vehicles, increased
unit cost, and the length and complexity of
the design and procurement process. Pro-
curement, however, since the Frigate Act of
1794, has always been a political issue,
which it will remain as long as Congress ex-
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ercises its fiscal powers. Changes in military
vehicles, an area of high need and high cost
whether the vehicles carry weapons or
simply provide transportation, will continue
to be in the forefront of technological devel-
opment because the mastery of time and
space remains a central criterion for mili-
tary effectiveness.

Ordnance development, on the other
hand, has been made principally on the ar-
senal model, since military ammunition,
cannon, and fusion warheads have little
commercial appeal. Ordnance development
had depended more on nation-against-
nation military assessments of weapons ef-
fectiveness than military-civilian compari-
sons, which shape evaluations of vehicles.
Except for the occasional intervention of in-
dividual inventors (e.g., John Browning and
John Garand) into the arsenal system, ord-
nance development has been the province of
military bureaucracies, which tend to bal-
ance promised increases in firepower with
questions of tactical effectiveness and logis-
tical feasibility. If there is any historical
trend in weapons development, it has been
that the capabilities of the platform vehi-
cles have often exceeded the ordnance they
carried, at least until the development of
nuclear and terminally guided conventional
munitions.

The change of military infrastructure re-
flects a different historical pattern. Military
investments in construction (e.g., coastal de-
fense fortifications, naval and military bases
and airfields, civil engineering projects) has
declined and been replaced by investment in
electronic command and control systems
with global and extraterrestrial reach. Like
the development of vehicles, both military
construction and electronics have depended
on close military-scientific-commercial inter-
action. At an ever-accelerating pace, the ap-
plication of electronics for military purposes
has dictated a bond hetween commercial ex-
ploitation and military application that
cannot be divided. The trend began with the
development of the telegraph, radio, and
the electrification of warships into the use
or radars, computers, infrared sensing, satel-
lite and aerial photography, and micro-
wave/space relay communications. In a
sense, the growing importance of military
information processing and analysis reflects
the more widespread shift of the American
economy from industrial to service entrepre-
neurship. Whether the microchip and solid-
state circuitry will prove as important a
quantum leap in the effectiveness of mili-
tary command as the vacuum tube remains
to be seen.

Although ideally the adaptation of mili-
tary technology might be separated from
domestic partisan politics (as distinguished
from bipartisan military pork-barrel poli-
tics), such has not been the case, largely be-
cause military procurement always seems to
carry social and political benefits of little
military relevance. Historically, military
procurement has been used to stimulate cut-
ting-edge industrial giants (in shipbuilding,
steel, and aviation, for example), to encour-
age small businesses, to strengthen labor
unions and minority employment opportuni-
ties, and to sustain a broad academic-indus-
trial research and development infrastruc-
ture. Whatever the wisdom of this public
policy, it politicizes technological reform,
since both major political parties have pop-
ulist factions that see corporation-govern-
mental collaboration in terms of imperialist
intervention abroad and economic exploita-
tion at home. Despite the yearning of tech-
nologists, the concerns of the laboratory,




546

factory, and military user alone are unlikely
to shape technological reform.
SOCIAL COMPOSITION, STRUCTURE, AND
BEHAVIOR

Since the first ill-fated campaigns by the
Army into the Northwest Territory and the
first cruises of the frigate Navy against Bar-
bary pirates and French privateers, Ameri-
can military commanders have argued that
they could do much better in the field with
better men. Those “better men" should not
desert and should stay sober (at least on
duty), obey superior officers and NCOs, and
show some interest in training and physical
fitness. They might even fight. In peace-
time, the military recruiters did not have
much success in drawing sturdy yeomen and
fishermen or intelligent clerks into the
ranks and crews, but throughout the nine-
teenth century they did attract pliant immi-
grants, wayward youths, and occupationally
displaced workers into the peacetime serv-
ices. Fortunately, they knew, the services
would be more representative of the na-
tion’s male talent in wartime because volun-
teering and conscription (usually a subtle
combination of both) would bring citizen-
soldiers and citizen-sailors into the Army
and Navy. These servicemen would not stay
for the following peace. Indeed, until the
twentieth century, they often went home le-
gally even before the war ended. The serv-
ices knew that these phenomena existed
and tried to close the guality gap between
the peacetime and wartime services. They
are still trying.

Most personnel reforms designed to at-
tract quality people—defined as trainable
men in good health—came from the services
themselves in collaboration with Congress.
The reforms focused on “more""—more pay,
more rank, more and better food, improved
living conditions, more off-duty recreation,
more health care and retirement benefits,
more religion. They also focused on “less™—
less corporal punishment, less issue alcohol,

less menial work, less capricious discipline
by martinet superiors. In terms of eliminat-
ing the unattractive aspects of service life,
the armed forces often found themselves

allied with unlikely co-reformers that
ranged from the antislavery movement to
legal rights groups. While they may have
had the rights of servicemen in mind, civil-
ian reformers had little interest in military
effectiveness, having more concern in using
the military as a laboratory for social ex-
perimentation.

The armed services had a good idea of
what sort of people they did not want in the
ranks, except under duress, Southern and
Eastern Europeans, Jews, black Americans,
Indians, Hispanics, Asians, and women all
found entry and career advancement impos-
sible or difficult at best, but as their politi-
cal power grew in American society, so too
did their influence on military personnel
policies. In some cases, the armed forces
moved more rapidly toward equal opportu-
nity than civilian institutions; sometimes
they did not. In any event, wartime service
normally paved the way for better military
careers, for the twentieth-century American
military establishment could not defend its
insular possessions or man the forces com-
mitted to forward, collective defense after
1945 without modifying its social structure.
Enlisted service for a special group usually
led eventually to admission to the officer
ranks, sometimes at the insistence of civil
rights groups with influence on Congress.
With greater access to formal education and
powerful formal and information sanctions
against other than meritocratic advance-
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ment, minorities have demonstrated that in-
creased military effectiveness may be com-
patible with social reform. The lesson, how-
ever, has not been painlessly learned by all
parties or free of ambiguity.

OFFICERSHIP

Military professionals did not find the
North American continent hospitable from
the earliest settlement, as the travels of
Miles Standish and John Smith attest. The
low state of career officers had nothing to
do with the requirement for their services,
which the Indians and French kept at a
high level. Little had changed by the end of
the Revolution, as Hamiltonian Federalists
learned when they tried to create an acade-
my and cadre of professionals to train their
“federal select militia.”

The Navy had less difficulty finding a pro-
fessional identity for its officers, since the
occupation of mariner/ships officer had
high status in a country that boasted a
world-class merchant marine. Moreover, a
Navy officer could show his commitment to
the entrepreneurial seacoast culture by
seeking prize-money like his privateering
brethren and by his diplomatic efforts to
expand American commerce abroad.

Army officers—except those who served as
explorers, surveyors, and civil engineers—
had little to offer the nation; even in war-
time, they shared preferment with citizen-
officers whose overall excellence and ability
to recruit made them more valuable than
regulars. Even the establishment of the
Military Academy (1802) and Naval Acade-
my (1845) did not advance the concept of
special skill and public trust, for appoint-
ments to the academies soon became part of
the political patronage system. Not until
the post-Civil War period did academy grad-
uates dominate the services, and then the
Army had to accommodate officers whose
volunteer wartime service drew them to a
postwar career. Moreover, the larger society
no longer ignored former wartime com-
manders (indeed, it elected some president
of the nation), and it also rewarded a host
of technicians, inventors, organizers, manag-
ers, and scientists who happened to wear
uniforms.

The reform of officership in the U.S.
Armed Forces largely came from within the
officer corps itself and from officers who be-
lieved that peacetime education for wartime
command defined military professionalism.
Some of the officers’ inspiration came from
the debacle of the Civil War, some from for-
eign military practices, and some from the
example of civilian professionals and busi-
nessmen.

By World War I, all the services had taken
giant stops to establishing preparation for
wartime command (or operational staff
service) as the fundamental justification for
military professionalism. The signs of
reform were everywhere: in school systems
for midcareer education, in the movement
toward promotion by merit and board selec-
tion, by personal efficiency reporting, by
the rotation through line and staff assign-
ments. The giants of World War I and II
emerged from this system and gave it its ul-
timate sanction. To their credit, the officers
of the Army (Sherman, Upton, Schofield,
Wood, Pershing, Marshall), Navy (Luce,
Mahan, Sims, Pratt, Fullam, King), and
Marine Corps (Barnett, Lejeune, Russell,
Holcomb) who championed the professiona-
lization of officership did so most often in
the face of (at best) public apathy. They
also persisted in the face of opposition from
many of their fellow officers, who preferred
to rely on their political contacts, bureau-
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cratic expertise, and romantic notions of
charismatic battlefield leadership. The
career officer as “manager of state violence”
owed little to civilian inspiration or assist-
ance. As long as professionalization could be
squared with access to officership based on
education and performance and did not
menace civilian control, political leaders ac-
cepted it.

The cold war, however, resurrected the
dual definition of officership common in the
nineteenth century, destroying the domi-
nant identity of the officer-as-commander
and rational planner of military operations.
Officers explored space and the ocean
depths, not just mountains and harbors; of-
ficers functioned as corporate managers and
technicians in massive installations and nu-
clear laboratories, not railroads and gun fac-
tories; officers guided interservice and coali-
tion commands and military assistance
groups in foreign lands, not just negotiated
with the Cheyennes and Fiji Islanders; offi-
cers moved freely throughout the national
security bureaucracy rather than simply in
and out of their service bureaus. In a sense,
the power to serve the public good corrupt-
ed the core defintion of officership, setting
the stage for a collective malaise triggered
by the Vietnam War. Since much of the
crisis in professionalism was rooted in the
changed values that the officer corps itself
had encouraged, there should be little
wonder that officers have preferred to carry
on the redemptive or redefining process
themselves rather than allow Congress, aca-
demic gurus, and the media to prescribe ill-
suited cures for their unique diseases of the
spirit. The general social pattern of profes-
sions reforming others but not themselves
has little to recommend it.

OPERATIONAL AND TACTICAL DOCTRINE

The general concepts and procedures that
guide the employment of military forces in
campaigns and battles emerged in the nine-
teenth century as the intellectual core of of-
ficership, an acquired mix of art and sci-
ence. Unlike strategy, so dependent on tran-
sient political goals and subject to the
whims of wartime leaders, operational and
tactical doctrine required a beguiling mix of
universal principles and situational adapta-
tions that fused the capabilities of one's
own forces and one’s enemy as well as con-
sidered the physical environment in which
those forces would meet one another. More-
over, operations and tactics demanded that
a commander do something, not just think
about it—a responsibility that required emo-
tional and physical sturdiness, not just in-
tellectual skill. In land warfare, battles
moved from sequential concepts (the artil-
lery fired, the infantry attacked or defend-
ed, the cavalry skirmished and then pur-
sued) to the combination and integration of
arms in simultaneous combat, complicated
further by the advent of the airplane. At
sea, single ship actions progressed to squad-
ron, then fleet surface operations, then
major naval campaigns that included sub-
marines, fleet aviation, surface combatants,
and amphibious forces. Fighting with allies
in the world wars, in Korea, and in Vietnam
further complicated the crafting and adjust-
ment of doctrine, as did the introduction of
the concept of deterrence based on the
threat of nuclear weapons. The technical
lethality of weapons in terms of the volume
of fire such weapons could produce over
ever-expanding distances presented addi-
tional problems to doctrinal reformers.
Technological anxiety (will our weapons
work as well as the enemy’s?) reinforced or-
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ganizational anxiety (will our system of
command and logistics suffice when Mur-
phy's Law replaces the current SOP?).

Operational and tactical reform in the
U.S. Armed Forces has been largely the
province of the officer corps, which has
done a surprisingly good job in peacetime in
changing the services’ operational concepts.
The old saw that the military refights the
last war bears little reality to the process of
adaptation, since much doctrine comes from
a desire not to fight the last war again.
Whether the reformed doctrine actually fits
the next war is, of course, another matter,
but the Armed Forces of the United States
at least had the pleasure of fighting World
War II almost precisely as they thought
they would in terms of operational concepts,
if not in terms of place of timing. Perhaps
that experience was too satisfying.

Doctrinal reform has invariably created
serious internal disputes within the officer
corps of every service, a condition that
makes intervention by outsiders especially
unwelcome. Doctrinal adaptation is like a
civil war, noteworthy for the high stakes
and the intensity of commitment it spawns.
Outside intervention may be important but
is never fully welcomed, even by the win-
ners. When doctrinal reform coincides with
other types of reform, however important
and well-intentioned, the effect on a service
may be wrenching. The process is even more
complicated when the doctrine requires
interservice negotiation, in part because
joint doctrine creates additional opportuni-
ties for extramilitary intervention. Thus,
the development of air power doctrine in
this century, especially when it became
linked with nuclear weapons, proceeded
with consistent messiness from the Billy
Mitchell era through the “revolt of the ad-
mirals” in 1949 into the questions of control
of helicopters, close air support squadrons,
and military transports. Similar disputes
have characterized the question of special
operations forces, whether they were
Marine raiders in the Pacific, Ranger battal-
ions in the European theater, or Special
Forces detachments in Vietnam.

The importance of operational and tacti-
cal reform is seldom in question, but no in-
telligent military leader can regard it as a
pleasant experience. The only more perilous
situation is to remain wedded to the status
quo and find that adaptation must be built
on the burning wreckage of one’s materiel
and the bodies of one’s comrades.

The history of the U.S. Armed Forces pro-
vides many examples of adaptation across
the entire range of organizational, techno-
logical, social, professional-occupational,
and operational concerns that have drawn
reformers’ interest. But reform has seldom
been driven by concerns for military effec-
tiveness alone. Eventually, reform, because
of its political nature, may achieve legitima-
cy with the nation’s political leadership, but
it also carries a cost—a cost extracted in
time, money, interservice harmony, and the
full faith and confidence that should char-
acterize civil-military relations. Military
reform is much like the very nature of re-
publican government itself. As Federalist
Congressman Fisher Ames observed, an
autocratic government is like a beautiful
sailing ship, fast and steady in a fair breeze,
but prone to floundering in foul weather. A
republic is like a raft, ungainly, unsightly,
and nearly uncontrollable even in calm
waters. But it never sinks, even in a gale.
Nevertheless, one's feet are always wet.

Mr. PROXMIRE. Mr. President, I
suggest the absence of a quorum.
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The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. METZENBAUM. Mr. President,
I ask unanimous consent that the
nger for the quorum call be rescind-
ed.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

ORDER OF PROCEDURE

Mr. METZENBAUM. Mr. President,
what is the pending business?

The PRESIDING OFFICER. The
Senate is in morning business.

Mr. METZENBAUM. Mr. President,
I have no desire to determine what
will take place on the floor of the
Senate. That is not my responsibility.
However, we have all been advised
that as of today we would be back on
the Conrail bill. I am wondering what
is the intention of the leaderhsip as
far as going back on the Conrail bill.
Although I love the Halls of the
Senate, I am not just anxious to sit
here and twiddle my thumbs. If the
manager could indicate what his inten-
tions are, the Senator from Ohio
would appreciate it.

Mr. DANFORTH. Mr. President, the
manager of the bill is certainly willing
to go forward this afternoon. I know
the Senator from Louisiana had an
amendment which he was going to
offer. I thought he was going to offer
it today. It is my understanding that
he will not be prepared to offer it
today.

There is a possibility that the senior
Senator from Illinois might have an
amendment to be offered today. We
are trying to ascertain that.

Mr. President, I am perfectly pre-
pared to go forward with the bill
today, if Senators would like to either
offer amendments or make speeches.

Mr. METZENBAUM. Mr. President,
the Senator from Ohio is prepared to
go forward today, as soon as the man-
ager of the bill or the majority leader
puts us back on the bill. Does the man-
ager have anything further he would
like to say at this time?

Mr. DANFORTH. I am not prepared
right now, but I will have some com-
ments when we get back on the bill. I
anticipate that will be in something
like 20 minutes or a half-hour.

Mr. METZENBAUM. Could we ten-
tatively agree that at about a quarter
to 2 we will reconvene on the bill and
the Senator and I can proceed to dis-
cuss certain matters?

Mr. DANFORTH. That may very
well be.

Mr. METZENBAUM. Mr. President,
I thank the Senator and I suggest the
absence of a quorum.,

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.
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Mr. DANFORTH. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

CONCLUSION OF ROUTINE
MORNING BUSINESS

The PRESIDING OFFICER. Is
there further morning business? If
not, morning business is closed.

CONRAIL SALE AMENDMENTS
ACT OF 1985

The PRESIDING OFFICER. The
clerk will report the pending business.

The legislative clerk read as follows:

A bill (S. 638) to amend the Regional Rail
Reorganization Act of 1973 to provide for
the transfer of ownership of the Consolidat-
ed Rail Corporation to the private sector,
and for other purposes.

The Senate resumed consideration
of the bill.

Pending:

Danforth Amendment No. 1437, in the
nature of a substitute.

Mr. DANFORTH. Mr. President, at
approximately 3 o'clock, it is my inten-
tion to propose a unanimous-consent
request which would have the effect of
treating my subsitute amendment to
S. 638 as an original text for the pur-
pose of further amendment.

I do this for several reasons. First of
all, the Senate customarily treats sub-
stitute amendments as original text
for the purpose of further amendment
in order to simplify the amendment
process. Second, since my amendment
is a substitute amendment, if it is
agreed to there would be no text of S.
638 as it was originally introduced for
the Senate to consider. The original S.
638 has been modified as a result of
extensive committee deliberations.
These changes, which reflect a
number of concerns raised against the
original Conrail sale proposal, are all
contained in my substitute amend-
ment. Therefore, it is pointless for the
Senate to consider what is outdated
text. The old text does not enjoy any
support either by proponents or oppo-
nents of the Conrail sale to Norfolk
Southern and does not require Senate
consideration.

I would urge my colleagues to agree
to this request. It has no material
impact on their ability to amend my
substitute which will continue to be
amendable in two degrees as the origi-
nal S. 638 would have been.

Mr. METZENBAUM. Mr. President,
I will address the body on some of the
problems with respect to the Conrail
legislation and then at the appropriate
time I will also discuss somewhat the
procedures under which we are operat-
ing.

Mr. President, diversions of rail traf-
fic from Eastern and Midwestern rail-
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roads to the giant Norfolk Southern-
Conrail combine will have profound
implications for rail competition in the
region.

What will be the effect on those rail-
roads?

I point to the report of the U.S.
Railway Association, which states as
follows:

Carriers both large and small will be af-
fected by diversion. CSX Corp., with its
major overlap of network with Conrail/Nor-
folk Southern, will suffer significant loss in
absolute dollars. Smaller carriers, such as
Grand Trunk Western; Illinois Central
Gulf; Chicago and North Western; and Soo/
Milwaukee will lose substantial volumes of
traffic in relation to their traffic bases.

USRA states that the larger carriers
in the West will not escape the effects
of diversions.

Norfolk Southern estimates that
traffic diversions to its system will
total $262.4 million.

But CSX estimates that it will lose
$400 million of business just from its
own lines.

The Midwestern regional railroads
are afraid they will be eaten alive by
the Norfolk Southern-Conrail giant,
and after reading the USRA report, 1
agree entirely with them.

There is a distinct possibility that
traffic diversions to Norfolk Southern-
Conrail could so weaken the financial
position of the Midwestern regional
carriers that Federal intervention will
be necessary to prevent a collapse.

It is, indeed, ironic that the adminis-
tration, in its rush to unload Conrail,
is setting the stage for a repeat of a re-
gional rail collapse on a scale compara-
ble to the Penn Central fiasco.

And how do the taxpayers fare in
this sale? Not very well.

According to the Congressional
Budget Office, the Federal Governm-
ment would be paid about $1.4 billion
for the sale of Conrail. But we would
lose about $400 million in tax revenues
and $800 million in the future interest
and dividend payments between now
and 1990. I will return to the same
subject subsequently in order to point
out the President’s comments in con-
nection therewith and the facts as I
understand them to be.

The losses I have just mentioned ac-
cording to the CBO do not take into
account what we will lose in interest
and dividends between 1991 and 2011,
when the debt becomes due.

The Federal Government under this
scheme would get $200 million for an
asset whose net worth has been calcu-
lated at over $3 billion, and in which
the taxpayers of this country have in-
vested over $7 billion.

Again, this is how this would
happen.

The amended and restated financing
agreement between the U.S. Railway
Association and Conrail requires Con-
rail to make payments on debentures
and preferred stock held by the Gov-
ernment once its cumulative net
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income exceeds $500 million. CBO esti-
mates that if the United States were
to retain ownership of Conrail, pay-
ments to the Federal Government
would begin in 1988. These payments
would be slightly less than $300 mil-
lion in each year, totalling approxi-
matley $800 million between 1988 and
1991.

This debt to the Government will be
cancelled under the proposed sale
agreement, or the memorandum of
intent, as it is called, between the De-
partment of Transportation and Nor-
folk Southern.

The $400 million loss of tax revenue
will result largely from Norfolk South-
ern’s ability to utilize Conrail's tax
breaks.

But that is not all.

The memorandum of intent also
contains a number of tax warranties
which guarantee to Norfolk Southern
the manner in which the Internal Rev-
enue Service will handle the sale
transaction for tax purposes.

That, in and of itself, makes this a
most unusual memorandum of agree-
ment. To provide how the IRS is going
to handle a particular transaction is
most unusual, if not unique.

The Department of Transportation
claims that there is nothing in the
memorandum of intent that varies
from normal tax procedure. But this is
simply not so.

For example: Paragraph 4 of the
memorandum states that:

The cancellation by seller on the date of
closing of any interest of seller in any debt,
including accrued interest thereon and in
preferred stock, including accrued and
unpaid dividends thereon of Conrail held by
seller shall not result in the recognition of
gross income for the purposes of the code.

Simply stated, that mumbo-jumbo
means that the $800 million Conrail
debt from which Norfolk Southern
will be excused will not be recognized
as income to Norfolk Southern. There-
fore, Norfolk Southern will not have
to pay taxes on it.

This is not normal tax procedure.

Suppose the Internal Revenue Serv-
ice does not buy this argument, and
decides that the forgiven debt is, in
fact, income, and should be taxed as
such.

Well, the memorandum takes care of
that problem, too. It indemnifies Nor-
folk Southern against just such an
IRS decision. If the IRS does not go
along with the deal, the Department
of Transportation will pay Norfolk
Southern’s tax bill.

Page 3, paragraph 4 of the memo-
randum specifies that:

Conrail's net operating loss carryforwards
shall not be available for carryover to tax-
able years beginning on or after the closing.

But there is an exception:

Except to the extent such carryforwards
are attributable solely to reductions re-
quired by the Internal Revenue Service in
the adjusted tax basis of Conrail’s deprecia-
ble or amortizable assets as reflected in its
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U.S. corporation income tax return for the
taxable year ending on the closing.

When somebody says that these are
not special provisions, it is because
they have not seen many other agree-
ments or because they have not read
this one, because these are very special
provisions.

The sale agreement guarantees to
Norfolk Southern the value of Con-
rail’s assets for tax depreciation pur-
poses. However, if the Internal Reve-
nue Service objects to this arrange-
ment, the provision of the memoran-
dum that I just read permits Norfolk
Southern to make up the lost tax de-
preciation benefits by retaining Con-
rail tax loss carryforwards of a compa-
rable value.

Not bad. In fact, very good, if you
are the buyer, but not very good for
the U.S. Government.

Here is another unusual warranty.

The IRS may not adjust the tax
value basis of Conrail's assets after
closing of the sale because, on page 4,
paragraph 6(E), subparagraph 2, the
memorandum states:

The adjusted basis at closing of Conrail's
and its affiliates’ depreciable or amortizable
assets shall be as shown on its U.S. corpora-
tion income tax return for the taxable year
ending on the closing (of the sale), deter-
mined without extraordinary departures
from the methods of prior years, and said
basis as of closing shall not thereafter be in-
creased or decreased as a result of any ad-
justment to a taxable year of Conrail ending
on or before the closing.

I am afraid the American people do
not know what we are talking about.
But when all is said and done, it winds
up to one of the most massive give-
aways and specially protected deals
that probably the U.S. Government
has ever entered into. As a matter of
fact, it reminds me of those deals we
talked about a couple of years ago, the
ship leasing deals, in which the Gov-
ernment guaranteed the tax aspects of
the deal and verified the tax applica-
tion of it. With respect to those deals,
Congress has now seen fit to say that
we will not look favorably on them
and approve them, and this is one we
should not.

From the beginning, the value of
Conrail's assets for tax depreciation
purposes carried over from the old
bankrupt railroads. That is normal tax
procedure. However, nobody knows
whether the carryover basis is actually
correct since Conrail has never been
audited by the Internal Revenue Serv-
ice.

By prohibiting the Internal Revenue
Service from adjusting the tax value
basis of Conrail’s assets, the memoran-
dum guarantees that Norfolk South-
ern will not be harmed by any audit of
Conrail’s asset that the IRS decides to
undertake in the future.

How far we have gone in protecting
the buyer and being indifferent to the
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concerns of the rest of the taxpayers
of this country.

The list of special tax warranties
goes on, and the sad fact is the Senate
Finance Committee never even had a
chance to consider them. The bill was
not referred to that committee.

At my request, the Senate Judiciary
Committee, on which I serve, conduct-
ed 2 days of hearings on the sale pro-
posal even though we did not have the
bill before us.

The testimony offered during those
hearings clearly showed that this is a
truly incredible deal for Norfolk
Southern.

But it is a raw deal for the taxpayers
and for the Northeast-Midwest section
of the country.

The price is totally inadequate.

The tax breaks and warranties
cannot be justified.

And, there is no indication that the
new rail network will provide the level
of rail service currently enjoyed by
shippers and communities throughout
the Northeast and Midwest.

The sale has the marks of a monu-
mental giveaway and I intend to fight
it to the end.

But I think we ought to discuss fur-
ther the misinterpretation and misun-
derstanding that apparently exists at
the White House in connection with
this deal.

Mr. President, on January 23, the
President of the United States an-
nounced in a meeting before a group
of business leaders that the sale of
Conrail to Norfolk Southern is a test
of congressional will to cut Federal
spending.

The President said, and I quote:

This is a test to see if Congress is serious
about meeting the challenge of Gramm-
Rudman-Hollings, (to) start scaling back the
scope and size of Government. If we're to
bring down deficit spending, what a better
place to start than by trimming away those
costly activities like Conrail, which the Gov-
ernment should never have been involved
with in the first place.

End of Presidential quote.

I regret to tell my colleagues that
the President is seriously misinformed.

The Federal Government has not
spent one thin dime on Conrail since
1081.

In fact, in 1981, Conrail earned $39
million.

In 1982 Conrail earned $174 million;
in 1983 Conrail earned $313 million; in
1984 it earned $500 million; and in
1985 it earned $440 million.

In other words, Mr. President, Con-
rail is about the only Government
asset that actually makes money.

Yet the President wants us to sell it.
Or, more accurately, he wants us to
pay Norfolk Southern to take it from

us.
What a sweetheart deal for Norfolk
Southern this transaction would be.
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For $1.2 billion, Norfolk Southern
will receive $800 million in cash, they
will take control of a pension fund
that has a surplus of $250 million and
they will be in a position to write off
$3.5 million of the capital assets of
this railroad.

But, notes the President, the Gov-
ernment will receive $1.2 billion in
cash,

Oh, what a deal that is for the Fed-
eral Government.

According to the Congressional
Budget Office, the Government will
lose that entire $1.2 billion between
1986 and 1990 because of Norfolk
Southern’s ability to depreciate Con-
rail’s assets, and because the Govern-
ment will forego interest and dividend
payments that a federally owned Con-
rail would pay the Government begin-
ning in 1988.

Mr. President, that last sentence is
so important to what we are talking
about that I am going to take the lib-
erty of repeating it exactly as I read it
the first time, because it is the critical
issue on this entire subject.

I quote:

According to the Congressional Budget
Office, the Government will lose that entire
$1.2 billion between 1986 and 1990 because
of Norfolk Southern's ability to depreciate
Conrail's assets and because the Govern-
ment will forego interest and dividend pay-
ments that a federally owned Conrail would
pay the Government beginning in 1988.

In testimony before the Senate Judi-
ciary Committee, on April 2, 1985,
Treasury Department officials prom-
ised to provide the committee the De-
partment’s analysis of the tax implica-
tions of the Conrail sale. After 10 full
months of delay, from April 2, 1985,
after the bill was already pending
before the Senate, the Department fi-
nally saw fit to provide us their report.

What does their analysis say?

It says that selling Conrail to Nor-
folk Southern will cost the Govern-
ment $174 million in lost tax revenues
between 1986 to 1990.

I believe that these figures are con-
servative at best. But even assuming
that they are correct, the figures are
just another reason why we should not
enact this legislation.

In each year starting with 1986, this
transaction will reduce the amount of
revenues collected by the Federal
Treasury.

The President’s own Department of
the Treasury admits that this sale is a
revenue loser.

And, therefore, this bill violates sec-
tion 311 of the Budget Act as amended
by Gramm-Rudman-Hollings. It is, in
other words, a budget buster.

How absurd. How unbelievable. The
only asset that this Government has
that makes money, that reduces the
Federal budget deficit, and what are
we asked to do?

We are asked to pay someone to take
it off our hands.
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We are asked to bust the budget.

We are asked to violate Gramm-
Rudman-Hollings as the first order of
business before this session of Con-
gress.

I believe the President of the United
States ought to consider the views of
his own Treasury Department before
he announces that selling Conrail to
Norfolk Southern is consistent with
“meeting the challenge of Gramm-
Rudman-Hollings,” and balancing the
Federal budget.

The fact is, it is not consistent with
the Gramm-Rudman effort. This pro-
posed sale is a blatant giveaway of val-
uable Government assets and it will
create one of the largest tax shelters
in history.

This issue before us, this Conrail
bill, is the acid test for Gramm-
Rudman. If we pass this bill, if we give
away $174 million in revenues,
Gramm-Rudman-Hollings is dead.

Therefore, Mr. President, I raise a
point of order that the bill violates
section 303 of the Budget Act as
amended by Gramm-Rudman-Hol-
lings.

Mr. DANFORTH. Mr. President,
pursuant to section 904 of the Con-
gressional Budget Act, I move to waive
section 303 of that act for the consid-
eration of S. 638 and any amendment
thereto.

Mr. METZENBAUM. Mr. President,
this is a debatable motion?

The PRESIDING OFFICER (Mr.
McConnNELL). The motion made by the
Senator from Missouri is debatable.

Mr. METZENBAUM. Is debatable?

The PRESIDING OFFICER. Is de-
batable.

Mr. METZENBAUM. Mr. President,
I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will eall the roll.

The bill clerk proceeded to call the
roll.

Mr. METZENBAUM. Mr. President,
I ask unanimous consent that the
order for the quorum call be rescind-
ed.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. METZENBAUM. Mr. President,
we now have the Senator from Missou-
ri making the motion, which he is enti-
tled to make, to waive the Budget Act.
But the issue is simple. The issue is
whether or not the U.S. Senate, in its
first major act with respect to legisla-
tion, is going to waive the budgetary
constrictions that we ourselves have
enacted into law. Are we going to
stand here and say that Conrail is so
important that we do not worry about
Gramm-Rudman-Hollings; we do not
worry about the Budget Act; we are
only concerned about Conrail, and the
first thing we are going to do of any
real importance this year is to waive
those budgetary constraints?
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I say to my colleagues: Are you pre-
pared to go back home, wherever that
home is, and say you have been
making speeches about balancing the
budget and, at the very same time, the
first thing you are going to do, the
first important vote is going to be
waive, waive the budget? Do that, my
colleagues, and you will make a farce
out of the entire budgetary process.
You will say that we have made the
speeches but, when push comes shove,
we are prepared to waive it.

Now, it does not matter that it is
Conrail or anything else. It indicates
that there is no lack of resolve, if you
accept and approve the motion of the
Senator from Missouri to waive the
budgetary restrictions.

What possible difference does it
mean to have these restraints? What
kind of hypocrisy will it be if we
decide that the very first thing we do
in the U.S. Senate of any consequence
is to waive Gramm-Rudman-Hollings?
I think that is something that every
Member of this body has to think
about. It does not matter whether you
are for Conrail or against Conrail. It
does not matter what your political
philosophy is.

I voted against Gramm-Rudman-
Hollings. I did not think it made any
sense.

I see the distinguished leader of the
Senate coming on the floor and I point
out to him that the issue is a simple
one: Is the first act that the U.S.
Senate is going to perform going to be

to waive the provisions of Gramm-
Rudman-Hollings? You will make it an
editorial field day across the country.
The columnists and the cartoonists
and the editorial writers are going to

say that the Senate indicated its
strong resolve when they took a bill
such as the Conrail bill, where we
have $200 million more that will be
available if we sold it to somebody
else, and there is probably a lot more
available if we would just go to secret
bidding—the real question is: What is
this body up to; why would we possibly
want to waive the provisions of the
Gramm-Rudman bill?

Now there is no secret about the fact
that the reason that the motion was
made is because the Senator from
Ohio raised the point of order that it
was in violation of Gramm-Rudman-
Hollings; it was in violation of section
303.

I will pose a parliamentary inquiry
to the Parliamentarian or the Chair.
Is it not the fact that, had there not
been a motion to waive the rule, the
Senator from Ohio’s point of order
would have been well taken?

The PRESIDING OFFICER. Since
the bill affects revenues in a fiscal
year for which there is no concurrent
resolution on the budget, the bill
would violate section 303 of the
Budget Act.
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Mr. METZENBAUM. I thank the
Chair. The bill would violate section
303 of the Budget Act. And so we have
a motion to waive the rule, waive the
rule so we can go ahead and violate
section 303 of the Budget Act.

How many of my colleagues who
fought so hard—and there were many
of you—who fought so hard to enact
the Gramm-Rudman-Hollings bill are
going to be able to walk off the floor,
if you support the motion of the Sena-
tor from Missouri, and say, proudly,
“The first thing I did in the U.S.
Senate this year of any real conse-
quence was to violate section 303 of
the Budget Act,” parenthetically,
called the provisions of the Gramm-
Rudman-Hollings Act? I do not think
that this body is prepared to take that
action.

1 cannot believe that there are 51
Members of this body who are going
to vote in the affirmative to waive the
provisions of the very law that we just
spent almost an entire year seeing to it
that it became the law and the Presi-
dent of the United States has indicat-
ed his approval by signing it into law.

Mr. President, I have indicated to
my distinguished colleague from Mis-
souri that I think it would be unfair,
both from his standpoint and my
standpoint, and in fairness to our col-
leagues who have been assured there
would not be a vote on this matter
today, so I inquire of him as to wheth-
er or not he would agree to a unani-
mous consent request that, when we
return tomorrow, when we get back on
the bill at 2 o'clock, there be 2 hours
of debate, evenly divided, with respect
to this motion and that there be a vote
in connection with his motion at 4
o'clock and that the yeas and nays
would be ordered.

Mr. DANFORTH. Mr. President, I
have discussed this matter with the
majority leader. He has suggested 3
o'clock. He believes that, in view of the
fact that it is possible that a motion to
recommit will be made, several amend-
ments will be offered and there will be
rollcalls and he is anxious to get the
bill moving forward, he suggested per-
haps we vote at 3 o'clock. That would
be suitable for me. I would suggest
that, if we come in at 2, an hour,
equally divided, would perhaps give us
an opportunity to air the issue.

Mr. METZENBAUM. Mr. President,
I am not prepared to make an issue of
whether it is 3 o’clock or 4 o’clock. I do
understand we have been requested on
this side of the aisle to run a hotline
to see whether or not there is any
problem. I, therefore, suggest the ab-
sence of a quorum.

Mr. DANFORTH. Will the Senator
withhold?

Mr. METZENBAUM. Yes, of course.

Mr. DANFORTH. Mr. President, I
have two parliamentary inquiries to
put to the Chair. First, the Senator
from Ohio refers to section 303 of the
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Budget Act as modified by the
Gramm-Rudman-Hollings  provision.
Does Gramm-Rudman-Hollings mod-
ify section 303 of the Budget Act?

The PRESIDING OFFICER. Sec-
tion 303 of the Budget Act is not modi-
fied by the legislation referred to as
Gramm-Rudman-Hollings.

Mr. DANFORTH. I thank the Chair.

Second, Mr. President, the Senator
from Missouri last Friday offered a
substitute for S. 638. Earlier today,
before the Senator from Ohio made
his point of order, I stated that it was
my intention to ask unanimous con-
sent that the substitute be agreed to
and treated as original text.

Mr. President, let me ask first of all:
Is the point of order of the Senator
from Ohio made against the underly-
ing bill, or is it made against the sub-
stitute?

The PRESIDING OFFICER. The
point of order was made against the
underlying bill.

Mr. DANFORTH. Mr. President, the
Chair has stated that the point of
order would be well taken against the
underlying bill. But I ask the Chair:
Would the point of order be well taken
against the substitute?

The PRESIDING OFFICER. In re-
sponse to that question, the Chair
would like to clarify an earlier re-
sponse to an earlier inquiry. It is the
understanding of the Chair that the
point of order was made on grounds
that the underlying bill affects reve-
nues. Section 303 of the Budget Act
was affected by Gramm-Rudman-Hol-
lings to apply to credit, and the Chair
wishes to correct his response to the
Senator from Missouri in that respect.

As to revenues, the substitute of-
fered by the Senator from Missouri
would not affect revenues in fiscal
1987, and, therefore, would not be sub-
ject to a point of order under section
303.

Mr. DANFORTH. Mr. President, let
me clarify for the Senate what the po-
sition is as I understand it that is
taken by the Senator from Ohio.

The bill itself—the underlying bill,
S. 638—is a complex piece of legisla-
tion, and provides among other things
some tax provisions; that is to say, the
bill incorporates within it the basic
agreement between Norfolk Southern
and the Department of Transporta-
tion. That basic agreement included a
forgoing by Norfolk Southern of vari-
ous tax advantages that it would oth-
erwise have, including the net operat-
ing loss carryover, and the investment
tax credit carryover. Those provisions
in the agreement were embodied in
the bill itself. And I believe there were
several other—I think it would be fair
to say—minor provisions of tax law
that were incorporated into the bill.

Therefore, Mr. President, the Sena-
tor from Ohio is quite correct as a
technical matter: S. 638 not only




January 27, 1986

would violate section 303 of the
Budget Act, but it would in fact violate
the Constitution because it is a Senate
bill. And it includes within it certain
tax provisions. But, Mr. President, it is
the suggestion of the Senator from
Missouri that the underlying S. 638
should no longer be before the Senate.

What we "have done, among other
things, in the substitute is to provide
that no tax provisions, however tech-
nical, shall take effect in this legisla-
tion until the House bill is passed.
Therefore, as the Chair has clearly
stated, the point of order that has
been raised by the Senator from Ohio
would not lie igainst S. 638 as it would
appear if the substitute were agreed
to.

Mr. President, the basic question
that is raised by the Senator from
Ohio when we get beyond the techni-
cal fine points—and I think that he is
really insisting on technical fine
points here—is the question of budget
consequences. My view is exactly the
opposite of the Senator from Ohio.
My view is, from the standpoint of
budgetary consideration, the argu-
ments are all for the sale. The Senator
from Ohio in making his argument
does not argue for the Morgan Stanley
sale. He does not argue for some alter-
native form of selling the railroad. He
says:

Let us keep it. Let us keep the railroad.
Let us renege on the decision of the Con-
gress in 1981. Let us renege on the agree-
ment by the Department of Transportation.
Let us forget about the whole thing. We

have climbed this mountain now for 6 years.
Let us climb right back down again, and not
have any sale at all.

Now, he claims by not having any
sale at all somehow that would have
positive budgetary consequences. I do
not see why. Mr. President, we did not
do much last year. We did not do
much in solving the problem of the
deficit in the Federal budget, but one
of the things we agreed to—I thought
when we passed the budget resolution
itself—was we were going to sell Con-
rail, and pick up $1.2 billion in pro-
ceeds from that sale. Those are the
proceeds that would be coming in.
They would be scored accordingly pur-
suant to the budget resolution which
we passed last year.

Now the Senator from Ohio says, oh,
forget about the $1.2 billion that we
agreed to. Well, if we forget about it,
Mr. President, where are we going to
go? Where are we going to get it? We
are going to be fighting the battle of
the budget all year. The majority
leader can hardly wait to get this bill
off the floor so we can go on with
other work that we have to do in the
Senate. We are going to be tied into
knots by the budget. If we give up $1.2
billion in proceeds, where is that
money going to come from? Defense,
discretionary appropriations? That is
just a question of proceeds.
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I do not think that the ownership of
Conrail by the Federal Government
has been any great financial boon to
Uncle Sam. In fact, between 1977 and
1984, the Federal Government spent
$3.4 billion in subsidies for Conrail’s
operations and capital investments,
and in addition to that, Uncle Sam
paid out a little over $600 million to
Conrail employees whose jobs were
eliminated.

Mr. President, if the Senator from
Ohio wants to argue the technicalities
of whether there are tax provisions in
the underlying bill, I concede that he
is right. He is right. Let us correct
that. That is what I suggest. Let us
correct that. Let us adopt the substi-
tute. We can solve that problem. We
can solve it. The Parliamentarian tells
us we can solve it, the Chair tells us,
simply by adopting the substitute
which does not make any substantive
changes in the bill. It is merely a tech-
nical substitute. We can solve that
problem if he is making a technical
point, and if he is making a debater’'s
point.

But if he is making the point the
overall health of the Federal Treas-
ury, if he is making the argument
about the whole point of Gramm-
Rudman-Hollings, then, Mr. President,
the worst thing we can do is to do
nothing. The worst thing we can do is
to retain ownership of Conrail.

Several Senators addressed
Chair.

The PRESIDING OFFICER. The
Senator from North Dakota.

Mr. PRESSLER. Mr. President, I
rise today to offer an amendment to
ensure competition between the pro-
posed Norfolk Southern/Conrail Rail-
road and the many smaller railroads
which could be jeopardized by such a
merger. I will explain why this amend-
ment is needed, its purpose, how it will
work, and the rationale behind each of
its specific substantive provisions.

WHY THE AMENDMENT IS NEEDED

To state it very simply, this amend-
ment is needed to protect small and re-
gional railroads from being driven out
of business as a result of Norfolk
Southern’s monopoly-like market posi-
tion. Norfolk Southern would have the
ability to devastate smaller railroads
through traffic diversions. Let me ex-
plain:

Norfolk Southern and the Depart-
ment of Transportation have argued
before our Commerce Committee that:
First, any diversion of traffic from
small and regional carriers as a result
of this merger would be slight; and
second, the traffic that is diverted
would be diverted as a result of in-
creased efficiencies realized by the
merger rather than because of the ex-
ercise of market power. They maintain
that there will still be strong, effective
competition for transcontinental traf-
fic. But it is my fear that the essential
element of effective competition will

the
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be absent in S. 638. This is so because
Norfolk Southern will have a monopo-
ly in the Eastern part of the United
States.

Because of its monopoly position in
the East, Norfolk Southern will be
able to divert transcontinental traffic
from its present route to one which
goes through a greater percentage of
Norfolk Southern track, thereby as-
suring it a bigger percentage of the
joint rate. This could be done even
though a more direct and efficient
route is available because Norfolk
Southern will be able to dictate the
route through which this transconti-
nental traffic will enter its territory. It
cannot do that today because it com-
petes with Conrail for the traffic
within its territory. After the merger,
it will control all effective access to
the Eastern markets. There is no evi-
dence that Guilford or anyone else
will be able to provide the kind of com-
petition to prevent this from happen-
ing.

If the essential element of effective
competition is absent in S. 638, the
amendment I am introducing will be
critical to the very existence of many
smaller railroads within and outside
the Norfolk Southern/Conrail region.
If I am wrong and the competitive ele-
ment is there, this amendment can
never go into effect. The amendment
specifically provides that the diver-
sions must result from the exercise of
market power by Norfolk Southern
before it can be utilized.

Indeed, if the Department of Trans-
portation is correct in its estimates,
the amendment can never be used out-
side the NS/CR region. So I sincerely
hope that the Department will sup-
port its passage. Last Friday, I sent a
letter to the Secretary of Transporta-
tion asking for the Department’s sup-
port. I shall have the entire text of
that letter printed in the Recorp fol-
lowing my remarks, but would like to
quote from relevant parts of it here:

Enclosed for your consideration is a copy
of an amendment I will be offering to S.
638, the Conrail Sale Amendments Act. The
purpose of this letter is to seek your support
for its successful passage in the Senate.

As you know, my major concern with S.
638 is the potential adverse impact that a
merged Norfolk Southern/Conrail Railroad
System would have on the railroads in the
midwest and other parts of the country out-
side the immediate Norfolk Southern/Con-
rail region. Since the Department of Trans-
portation has estimated that no railroad
outside this area will suffer traffic diver-
sions in excess of 2 percent of present traf-
fic, it is my hope that you will be able to
support the amendment.

We have chosen the three and one-half
percent diversion figure because it repre-
sents the point at which the actual exist-
ence of some of these smaller railroads is
threatened. I trust you will find this per-
centage figure to be extremely conservative
as it would require diversions in excess of
200 percent of the department’s “most liber-
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al case” estimates before it could be used by
railroads outside the NS/CR region.

If for any reason you find the three and
one-half percent figure to be out of line
with the department's estimate, I would be
happy to substitute it with the actual per-
centage figures contained in the depart-
ment's June 28, 1985, letter to Chairman
Danforth of the Senate Commerce, Science,
and Transportation Committee.

THE AMENDMENT'S PURPOSE

The purpose of the amendment is
quite simple. It is to protect small and
regional railroads from unfair market
power and other anticompetitive pres-
sures which could be exerted by a
combined NS/CR railroad. The rail
system of the West and Midwest, as
well as the smaller Northeastern carri-
ers, should not be sacrificed for the
sole benefit of a single railroad.

The return of Conrail to the private
sector represents the last chapter in
the Federal Government’'s rescue of
the Northeast rail system after the
Penn Central and six other railroads
collapsed in 1970. This amendment is
designed to ensure that it is not the
first chapter in the collapse of the rail
system in the Midwest or other parts
of the country. It would be ironic
indeed if, by finally turning this
system over to the private sector and
getting the Federal Government out
of the railroad business, we set the
wheels in motion for larger railroad
failures in other parts of the country,
thereby starting the process all over
again.

This amendment is the result of a
sincere desire to avoid a potentially

catastrophic situation with railroads
in other parts of the country. It is not
intended to be, and certainly should
not be, a killer amendment of any
kind.

HOW THE AMENDMENT WILL WORK

Mr. President, this is a relatively
brief, straightforward, and simple
amendment. It is approximately three
pages in length and the substantive
provisions are as follows:

First, the amendment permits small-
er railroads to petition the ICC to seek
relief from diversions of traffic from
their lines that are attributable to the
acquisition of Conrail by Norfolk
Southern. The conditions precedent to
seeking relief are: First, that the peti-
tion be filed within 10 years of the
consummation of the sale of the inter-
est of the United States in the stock of
Conrail to Norfolk Southern; second,
that in calendar 1985 the petitioning
railroad have had rail operating reve-
nues less than $1 billion; and third,
that the petitioning railroad allege the
diversions result from the acquisition
of Conrail by Norfolk Southern and
the exercise of market power by the
consolidated Norfolk Southern and
Conrail system—the consolidated
system.

Second, the ICC will not be required
to proceed with the petitioning rail-
road’s claim unless it finds that the pe-
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titioning railroad, as a result of the ex-
ercise of market power by the consoli-
dated system, has suffered either:
First, a diversion of traffic equal to or
greater than 3% percent of the
number of carloads handled by the
railroad in calendar 1985, or second, a
rerouting of traffic that has resulted
in a loss of revenues from such traffic
equal to or greater than 3% percent of
the rail operating revenues of the peti-
tioning railroad in calendar 1985.

Third, if the ICC finds that the traf-
fic diversion have occurred as a result
of the exercise of market power, they
will then determine the divestitures or
conditions necessary to eliminate the
market power of the consolidated
system, and to provide the petitioning
railroad fully competitive connecting
access to each major rail market.

Fourth, the amendment requires
that any divestiture required shall be
made at prices to be agreed by the
Norfolk Southern and the divestee. In
the event that the parties cannot
agree on a price, the Commission is di-
rected to set a price for the divested
properties. In setting a price the Com-
mission is directed not to take into ac-
count any value of the divested prop-
erties that results from the market
power of the consolidated system in
any rail market.

And finally, the amendment requires
that a final decision be made within 1
year of the date of filing the petition,
and that the ICC follow the normal
Administrative Procedure Act and
Interstate Commerce Act guidelines.

Mr. President, I have prepared a full
section-by-section analysis which I
shall submit for the Recorp in its en-
tirety.

RATIONALE BEHIND CERTAIN PROVISIONS

Finally, Mr. President, I would like
to explain the rationale behind some
of the provisions of this amendment
that I expect will be gquestioned by
those who support Norfolk Southern’s
desire to have a clean bill with no
amendments.

First and foremost, I want to make it
very clear that this is not an attempt
to reregulate the industry in any way.
I think that this is clear enough on its
face, but I want to emphasize this
point. Indeed, many of the strongest
advocates of deregulation support this
amendment.

This does not confer any unusual au-
thority on the ICC. In fact, merger
proposals normally are required to be
approved by the ICC unless they have
a special statutory exemption, as is the
case here. When the ICC does approve
a merger under the normal proce-
dures, it frequently retains jurisdiction
to modify conditions or to impose new
conditions on the merged railroad if it
utilizes its monopolistic position to the
competitive detriment of other affect-
ed railroads. This amendment is mod-
eled after that frequent ICC practice
and is not giving the ICC any unusual
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authority. In fact, it is simply restor-
ing a small portion of what normally
would have been within its power, if
Congress had not granted an exemp-
tion.

Second, the amendment requires
Norfolk Southern to show that the di-
versions resulted “because of superior
service and efficiency,” rather than
because of its market power. This
burden of proof is placed on Norfolk
Southern for two very good reasons.

Most importantly, Norfolk Southern
will be the only railroad with the in-
formation and data necessary to prove
the reasons for the diversions. To
place the burden on the petitioning
railroad would be to require them to
prove a negative. That is almost im-
possible in any case. Norfolk Southern
is clearly in the best position to prove
what caused the diversions and the
amendment reflects that reality. The
second reason is that Norfolk South-
ern has consistently stated that no di-
versions will result from the merger. I
feel it is only fair that they be re-
quired to prove their point.

CONCLUSION

With that, Mr. President, I conclude
my remarks on this amendment. I
urge my colleagues to support it when
it is offered tomorrow or later in the
debate on S. 638. It should not present
a problem to Norfolk Southern, the
Department of Transportation, or the
proponents of S. 638 if the informa-
tion the Department has been supply-
ing us is correct. And it will insure
against a potentially catastrophic situ-
ation that could be caused in other
parts of the country as a result of S.
638 without this important amend-
ment.

Mr. President, I ask unanimous con-
sent that first, a copy of the amend-
ment, second, a section-by-section
analysis of the amendment, third, a
copy of the January 24 letter I sent to
the Secretary of Transportation re-
garding the amendment, and fourth, a
copy of the “Dear Colleague’” signed
by the eight cosponsors of this amend-
ment be printed in the Recorp at this
time.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

The text of the amendment (No.
1438) is printed under Routine Morn-
ing Business.

SECTION-BY-SECTION ANALYSIS OF THE
AMENDMENT ToO ESTABLISH A PROCEEDING
BY THE INTERSTATE CQII.I‘EECB COMMISSION
Subsection 303(a). This subsection of the

amendment permits smaller railroads to pe-

tition the ICC to seek relief from diversions
of traffic from their lines that are attributa-
ble to the acquisition of Conrail by Norfolk

Southern. The conditions precedent to seek-

ing relief are (1) that the petition be filed

within 10 years of the consummation of the
sale of the interest of the United States in
the stock of Conrail to Norfolk Southern;

(2) that in calendar 1985 the petitioning
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railroad have had rail operating revenues
less than $1 billion; and (3) that the peti-
tioning railroad allege the diversions result
from the acquisition of Conrail by Norfolk
Southern and the exercise of market power
by the consolidated Norfolk Southern and
Conrail system (the Consolidated System.)

Subsection 303(b). This subsection re-
quires the Commission to commence a pro-
ceeding in response to a petition filed under
subsection 303(a) if it finds that the peti-
tioning railroad, as a result of the exercise
of market power by the Consolidated
System, has suffered either: (1) a diversion
of traffic equal to or greater than 3% per-
cent of the number of carloads handled by
the railroad in calendar 1985, or (2) a re-
routing of traffic that has resulted in a loss
of revenues from such traffic equal to or
greater than 3% percent of the rail operat-
ing revenues of the petitioning railroad in
calendar 1985.

In determining whether the diversion or
rerouting of traffic was caused by the exer-
cise of market power by the Consolidated
System, Norfolk Southern will have the
burden of establishing by clear and convine-
ing evidence that the diversion or rerouting
was caused by superior service and efficien-
cy on the route to which the traffic was di-
verted. In the absence of such proof by Nor-
folk Southern, the Commission is required
to presume that the diversions were caused
by the exercise of market power by the Con-
solidated System.

Subsection 303(c). This subsection re-
quires the Commission, in a proceeding com-
menced under subsection 303(b), to deter-
mine the additional divestitures or condi-
tions necessary to eliminate the market
power of the Consolidated System, and to
provide the petitioning railroad fully com-
petitive connecting access to each major rail
market.

In determining whether the Consolidated
System has market power in any major rail
market, the Commission is directed to
accord substantial weight to the methods of
analysis of market power set forth in the
merger guidelines issued by the Department
of Justice.

At the conclusion of such a proceeding,
the Commission is required to issue an order
directing divestitures and conditions to
eliminate the market power of the Consoli-
dated System in those major rail markets
where it has such power, and to provide the
petitioning railroad with competitive alter-
native access to the major rail markets
served by the Consolidated System.

Subsection 303(d). This subsection re-
quires that the divestitures ordered by the
Commission under this Section shall be
made at prices to be agreed by the Norfolk
Southern and the divestee approved by the
Commission. In the event that the parties
cannot agree on a price, the Commission is
directed to set a price for the divested prop-
erties. In setting a price the Commission is
directed not to take into account any value
of the divested properties that results from
the market power of the Consolidated
System in any rail market.

Subsection 303(e). This subsection re-
quires that the Commission issue a final
order in a proceeding initiated in response
to a petition filed under subsection 303(a)
within one year of the date of filing of the
petition.

Subsection 303(f). This subsection ensures
that the decision and order of the Commis-
sion issued in & proceeding under this Sec-
tion be subject to judicial review in the
same manner as other Commission orders in
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merger proceedings—in the United States
Court of Appeal under the provisions of the
Hobbs Act and in accordance with the
standards of the Administrative Procedure
Act. The subsection also provides that any
divestiture or condition ordered by the Com-
mission under this Section be deemed ap-
proved by the Commission under Chapter
113 of the Interstate Commerce Act. This
approval ensures that the divestitures and
conditions ordered by the Commission may
be implemented with immunity from anti-
trust liability and notwithstanding the con-
trary provisions of any state or federal law.

U.S. SenaTE, COMMITTEE ON CoM-
MERCE, SCIENCE, AND TRANSPORTA-
TION,

Washington, DC, January 24, 1986.
Hon. EL1zABETH DOLE,
Secretary, Department of Transportation,

Washington, DC.

DEAR MapaME SEeEcRETARY: Enclosed for
your consideration is a copy of an amend-
ment I will be offering to S. 638, the Conrail
Sale Amendments Act. The purpose of this
letter is to seek your support for its success-
ful passage in the Senate.

As you know, my major concern with S.
638 is the potential adverse impact that a
merged Norfolk Southern/Conrail railroad
system would have on the railroads in the
Midwest and other parts of the country out-
side the immediate Norfolk Southern/Con-
rail region. Since the Department of Trans-
portation has estimated that no railroad
outside this area will suffer traffic diver-
sions in excess of 2 percent of present traf-
fic, it is my hope that you will be able to
support the amendment.

As I have described in recent Senate
speeches, this amendment is designed to
protect smaller railroads in the Midwest and
the West from the potentially anticompeti-
tive impacts of the merger. It would not go
into effect unless the ICC finds that, as a
result of the anticompetitive impact of the
merger, these smaller rallroads have experi-
enced traffic diversions in excess of three
and one-half percent. If the Department’s
estimates are accurate, the amendment
should never have to be used by these rail-
roads and I hope you can support it.

We have chosen the three and one-half
percent diversion figure because it repre-
sents the point at which the actual exist-
ence of some of these smaller railroads is
threatened. I trust you will find this per-
centage figure to be extremely conservative
as it would require diversions in excess of
200 percent of the Department’s “most lib-
eral case” estimates before it could be used
by railroads outside the NS/CR region.

If for any reason you find the three and
one-half percent figure to be out of line
with the Department’s estimate, I would be
happy to substitute it with the actual per-
centage figures contained in the Depart-
ment's June 28, 1985, letter to Chairman
Danforth of the Senate Commerce, Science,
and Transportation Committee. That letter
contained the following traffic diversion es-
timates for Midwestern carriers:

Percen

Milwaukee Road:
ICG
Katy
C&NW

1.0

Soo

KCS

Another letter from the Department ad-
dressed to me dated August 2, 1985, stated
that “[tlhe diversion figures for the Mid-
western carriers are all below the two per-
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cent figure, both in the base case and the
liberal case estimates,” and that the
“[ilmpact on the Western carriers is de
minimus, both in absolute and percentage
terms."

I have relied on these letters, along with
the Department’s testimony at Commerce
Committee hearings, in drafting this impor-
tant amendment. It is a good faith effort on
my part to soften what I fear will be a seri-
ous anticompetitive problem for railroads
around the country. I still believe that a
stand-alone Conrail would address the prob-
lem far more efficiently. However, absent
the stand-alone alternative, I believe this
amendment will go a long way in addressing
my concerns.

I would appreciate it if you could advise
me as to your position on this amendment
as soon as practicable. If you should have
any questions or would like to discuss this
issue in more detail, please feel free to call
me or have your staff contact Kevin
Schieffer of my office. Any suggestions
would be appreciated. I appreciate your con-
sideration of this matter and look forward
to working with you.

Sincerely,
LARRY PRESSLER,
U.S. Senator.
U.S. SENATE,
Washington, DC, January 21, 1986.
Re Conrail Sale Amendments Act (S. 638).

Dear CoLLEAGUE: When the Senate consid-
ers the Conrail Sale Amendments Act (S.
638) this week, we will offer an amendment
which is designed to protect small and re-
gional railroads from unfair market domi-
nance and other anticompetitive pressures
which could be exerted by a combined Nor-
folk Southern/Conrail (NS/CR). The
amendment would apply only to the extent
that the ICC finds anticompetitive or unfair
market control has been exercised by NS/
CR

Although the amendment is designed to
protect smaller railroads in the Midwest and
the West, it also applies to small railroads
within the immediate NS/CR region. It does
not apply to the larger railroads such as
CS8X, Burlington Northern, Union Pacific,
ete.

In effect, the amendment simply gives the
affected railroads a cause of action before
the Interstate Commerce Commission if
within ten years of the consummation of
the sale the ICC finds that these small or
regional railroads have experienced traffic
diversions of three and one-half percent or
greater, due to the anticompetitive impact
of the sale. If the diversions are caused by
fair competiton or some other nonmonopo-
listic force, no remedy will be available, The
remedy under the plan would be to allow
the affected railroad, following an ICC in-
vestigation and determination, to purchase
at fair market value enough track or track-
age rights from NS/CR to allow for ade-
quate competition in the affected region.

The philosophy behind this amendment is
quite simple: the rail system of the Midwest
or the Western part of the country, as well
as the smaller Northeastern carriers,
should not be sacrificed for the the sole
benefit of a single railroad.

‘We do not believe this transaction should
be made at the expense of other railroads.
But, if Department of Transportation fig-
ures are accurate, this amendment should
never have to be used. The DOT estimates
that “[tlhe diversion figures for the Mid-
western carriers are all below the two per-
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cent figure, both in the base case and the
liberal case estimates,” and that the
“[ilmpact on the Western carriers is de
minimus, both in absolute and percentage
terms.” So this amendment should not pose
a problem assuming these estimates are ac-
curate. Indeed, we have made the numbers
extremely conservative. The amendment
would require diversions in excess of 200
percent of the DOT's “‘most liberal case’ es-
timates before it could be used by railroads
outside the immediate NS/CR region!

We have used the three and one-half per-
cent diversion figure because it represents
the point at which the actual existence of
some of the smaller railroads is threatened.
Additionally, we have made it very clear
that the diversions must be caused by anti-
competitive factors arising from the NS/CR
merger. Diversions for other reasons simply
will not be considered by the ICC.

This amendment is the result of a sincere
desire on our part to avoid a potentially cat-
astrophic situation with railroads in other
parts of the country. Conrail originally
became the ward of the federal government
because of the large number of railroad fail-
ures in the Northeast. It would indeed be
ironic if, by finally turning this system over
to the private sector and getting the federal
government out of the railroad business, we
set the wheels in motion for larger railroad
failures in other parts of the country, there-
by starting the process all over again.

Our amendment will provide for protec-
tion against that happening. It would not
require any re-regulation of the industry.
(Indeed, it may never have to go into

effect.) Regardless of how you ultimately
decide to vote on the merits of S. 638, we
hope you will be able to support this amend-
ment as a reasonable means of protecting
railroads outside the NS/CR region from
the potentially anticompetitive impacts of

this transaction.

We ask for your support for this extreme-
ly important amendment, and invite you to
join us as a cosponsor.

If you have any questions regarding this
amendment or if you would like to cospon-
sor, please contact us or have our staff con-
tact Kevin Schieffer of Senator Pressler's
office at Ext. 45842 or Bill Mattea of Sena-
tor Dixon's office at Ext, 48814.

Sincerely,
Alan J. Dixon, Larry Pressler,
Heinz, Paul Simon, Russell
James Abdnor,
James Exon.

Mr. METZENBAUM. Mr. President,
I do not think we want to confuse the
issue. Let me see if I can throw a little
light on it.

The Parliamentarian has stated that
the point of order the Senator from
Ohio has made would have been sus-
tained but for the fact that the Sena-
tor from Missouri made his motion to
waive the Budget Act provisions. The
Parliamentarian has also made it clear
that section 303 of the Budget Act
says that no revenue can be lost in
fiscal year 1987 prior to the adoption
of the first concurrent budget resolu-
tion for this year and that Gramm-
Rudman made a number of modifica-
tions to this section, such as expand-
ing it to include a later budget, but
that the facts are that section 303 of
Budget Act is in place and would pro-

John
Long,
Edward Zorinsky,
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vide the basis for sustaining the point
of order of the Senator from Ohio.

If I have misstated the facts or the
law, then I hope that the Parliamen-
tarian will be good enough, through
the Chair, to advise the Senator from
Ohio if he has misstated it.

The PRESIDING OFFICER. The
Senator is correct in his statement.

Mr. METZENBAUM. I thank the
Chair.

What we were talking about is the
point that the Senator from Ohio has
made. That is that we are going to lose
revenue—we are going to lose reve-
nue—if we adopt the pending bill. I
shall address myself momentarily to
the substitute, but first, I want to
point out the situation with respect to
the pending bill, because the substi-
tute is not yet in place.

The Congressional Budget Office, on
June 6, 1985, wrote as follows to my
colleague from Missouri:

If this bill is enacted, we estimate that the
Federal Government would be paid about
$1.4 billion in 1986 for the sale of Conrail,
would save about $10 million a year in labor
protection payments, and would lose about
$0.4 billion in tax revenues and $0.8 billion
in future interest and dividend payments
from Conrail over the 1986-90 period.

So, instead, there would be a loss of
revenue.

As a matter of fact, my colleague
from Missouri is aware of the fact that
this body has no authority to deal
with revenue producing measures and
the Conrail bill is such a measure as
would be barred from our acting in
connection with it under the Constitu-
tion of the United States because the
Constitution of the United States pro-
vides that revenue measures must
originate in the House of Representa-
tives. So, what do we have before us
today?

My colleague from Missouri is asking
unanimous consent to substitute a to-
tally different bill than that which
came out of committee and that bill
contains a provision that is unique. It
is understandably unique because it
has not been proposed at an earlier
time because it will not fly. It is not in
accord with the Constitution. You
cannot make a rose out of a sow’s ear
and you cannot make a revenue pro-
ducer into a nonrevenue producer in
the manner in which the effort has
been made in the substitute bill which
my colleague is asking us to take up by
unanimous consent or put in place by
unanimous consent. They have insert-
ed the following provision in the sub-
stitute:

Any provision of this act which, pursuant
to article I, section 7, of the Constitution,
provides for raising revenue shall only be ef-
fective upon the enactment into law of a bill
which has originated in the House of Repre-
sentatives enacting such provision.

If any Member of the U.S. Senate
thinks that our distinguished -col-
leagues in the House of Representa-
tives are going to give up in one fell
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swoop their prerogatives in originating
revenue measures, he is kidding him-
self or she is kidding herself.

The House of Representatives is not
going to accept a bill to circumvent
the restraints in the Constitution of
the United States. As a matter of fact,
I think that there is a kind of impu-
dence, and I do not mean the word in a
derogatory sense, but there is a kind
of impudence or impertinence in our
sending that kind of measure over to
them and thinking that they are going
to accept it. I have had some explora-
tory talks with some Members of the
House—with many of them; I cannot
speak to all of them at once since
there are 435—to inquire of them as to
their reaction to this very unique and
unusual provision. Before the after-
noon has concluded or at some point
tomorrow, I shall address myself fur-
ther to that subject after having
heard from one or more Members of
the House.

Suffice it to say that we stand here
this afternoon being asked to waive—
to waive—Gramm-Rudman-Hollings as
it affects section 303 or, vice versa, sec-
tion 303 as amended by Gramm-
Rudman-Hollings. But slice it any way
you want, we are being asked to waive
Gramm-Rudman-Hollings.

The first act of any meaningful con-
sequence by the U.S. Senate in the
year 1986, and what would it do? It
would open the door for another
waiver and another waiver and an-
other waiver and another waiver,
down the line, from Gramm-Rudman-
Hollings.

If my colleagues feel as strongly as I
do about our obligation to balance the
budget—and some may hope to do it
through Gramm-Rudman-Hollings,
and others of us think it should be
done by an up or down vote, but no
one can deny our obligation to at-
tempt to balance the budget. If that
be the case, we have a responsibility
from which we should not shrink.
That is, we should not agree to waive
the Gramm-Rudman-Hollings provi-
sions as they affect section 303.

Mr. DANFORTH. Mr. President, the
Senator from Ohio says slice it any
way you want. I do not want to slice it
the way the Senator from Ohio sliced
it, whatever “it" is.

Mr. President, the fact is that the
Senator from Ohio has made a very
technical point of order going against
the underlying bill, not pertaining in
any way to the substitute and not
touching in any way Gramm-Rudman-
Hollings. The Senator from Ohio says
that the issue before the Senate is
whether, the first thing out of the
box, we are going to waive Gramm-
Rudman-Hollings. Mr. President, I
have not asked that the Senate waive
Gramm-Rudman-Hollings. I support
Gramm-Rudman-Hollings. I voted for
Gramm-Rudman-Hollings. 1 believe
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that it is a step toward getting control
of the Federal deficit. I believe that
selling Conrail is a step toward getting
control of the Federal deficit in two
ways: One, bringing revenue in
through the sale and, two, stopping
the hemorrhage of subsidies which
has flowed out of the Treasury in
order to keep Conrail going.

Mr. President, to further clarify my
understanding that the point of order
raised by the Senator from Ohio does
not have anything to do with Gramm-
Rudman-Hollings, I would put the fol-
lowing question to the Chair. Mr.
President, I would like to reiterate my
understanding of the point of order
raised by the Senator from Ohio. The
Senator raised a point of order under
section 303 of the Budget Act that the
underlying bill would affect revenue.
Am I correct in my understanding that
the Gramm-Rudman bill did not make
any material change in the revenue
provisions of section 303?

The PRESIDING OFFICER. That is
correct.

Mr. DANFORTH. And therefore,
Mr. President—I will not direct this
question to the Chair but just say it as
a point of analysis—when the Senator
from Ohio attempts to link his point
of order with Gramm-Rudman, his
point of order has nothing whatever to
do with Gramm-Rudman—nothing. It
is totally an extraneous argument. It
is an effort by the Senator from Ohio
to try to shoehorn the question of the
Federal budget into an infinitesimally
small procedural point directed not
against the substitute but against the
underlying bill.

Mr. President, I suggest that we
could agree not to waive the Budget
Act, we could go along with the point
made by the Senator from Ohio.
Maybe the most straightforward way,
however, for Senators to say the same
thing is to vote against the bill when
we get to it, the bill as modified, the
bill as altered by the substitute. That
would be the most straightforward
way to oppose the sale, but this point
of order has nothing to do with
Gramm-Rudman-Hollings.

Mr. President, I really appreciate
what I would call the hypersensitivity
of the Senator from Qhio to Gramm-
Rudman-Hollings. I did not quite get
that same concern for it last fall when
the Senate was addressing the ques-
tion of Gramm-Rudman, but on the
authority that politics makes strange
bedfellows I am glad we are in the
same bed under Gramm-Rudman,

Mr. METZENBAUM. If the Senator
will yield for a moment so he can yield
to the Senator from Pennsylvania——

Mr. DANFORTH. I will yield the
floor.

Mr. METZENBAUM addressed the
Chair.

The PRESIDING OFFICER. The
Senator from Ohio.
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Mr. METZENBAUM. It is indeed the
fact that I was very sensitive to
Gramm-Rudman-Hollings, so sensitive
that I voted against it. And if I had
the privilege to do it again, I would
vote against it. I am inclined to think
there are a number of Senators in this
body who, given the opportunity to do
so, might very well like to vote against
it as I did. I think many have second
thoughts about it. But the Senator
from Ohio believes that, regardless of
how I voted, it is now the law, and if it
is the law I think we ought to live up
to the law. I believe that we will be
violating section 311 of the Budget Act
as amended by Gramm-Rudman.

It is true that Gramm-Rudman did
not affect the revenue aspects of it but
did affect 311 in other respects. So the
whole issue is simple. It does not
matter whether it is 311, it does not
matter whether it is part of the
Budget Act, whether it is Gramm-
Rudman. The fact is the Senator put
in the REcorDp a letter from Treasury
indicating that this bill will cost $174
million. CBO has even larger figures,
substantially larger figures as to the
cost. You do not have to be a great
mathematician to understand if you
are not going to get $300,000 a year be-
tween 1987, 1988 and 1989 repaid, that
is a loss. You do not have to be a great
mathematician to understand someone
has the right to depreciate $3.5 billion
in capital assets, which Norfolk-South-
ern would have and take that depre-
ciation away from its other profits.
You do not have to be a mathemati-
cian to know that this company is
making $440 million a year and that
the buyer is going to get $800 million
in cash and $250 million in pension
funds.

All of those things are self-evident.
The fact is this bill will cost this reve-
nue. And so my sole point in making
the point of order is not to be techni-
cal but to be realistic and say to my
colleagues in the Senate you wanted
to balance the budget, and the first
thing you are going to vote for on the
floor is a measure that would waive
constraints of the Budget Act.

Mr. DANFORTH. Mr. President, if
the Senator will yield for a question, I
think the Senator misquoted himself
but I am not sure. My understanding
was that the point of order went to
section 303 of the Budget Act. The
Senator just stated that he intended
to raise the question of section 311 of
the Budget Act.

Mr. METZENBAUM. The Senator
from Missouri is correct. My point of
order was to 303, not to 311.

Mr. DANFORTH. The Senator’'s rea-
soning, as I understand it, is that
there is, despite the reply of the Chair
to my parliamentary inquiry, some
language which is relevant to the ar-
gument before us between section 303
and Gramm-Rudman?
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Mr. METZENBAUM. That is cor-
rect.

Mr. SPECTER addressed the Chair.

The PRESIDING OFFICER (Mr.
PreEssLER). The Senator from Pennsyl-
vania is recognized.

Mr. SPECTER. Mr. President, when
the distinguished manager of the bill,
the Senator from Missouri, makes the
statement that politics make strange
bedfellows, it is obviously a truism of
American politics and has been true in
this body for many years. But this
Senator believes there is a way to rear-
range the sleeping accomodations to
take care of the underlying thrust
that the distinguished manager of the
bill, the Senator from Missouri, wants
to accomplish, and to accomplish the
objections raised by the distinguished
Senator from Ohio as well.

When the Senator from Missouri
says that the most straightforward
way to deal with the objection raised
by the distinguished Senator from
Ohio may be to vote against the bill, I
suggest that there is a better ap-
proach. That approach would accom-
modate the interest of the Senator
from Missouri along with the interest
of the administration in selling Con-
rail, in privatizing Conrail, and to do
so in a way which would not violate
the Budget Act.

My obvious reference here is to have
a sale to the investment group gath-
ered by Morgan Stanley, which has of-
fered $1.4 billion—$200 million in
excess of the amount offered by Nor-
folk Southern, and an amount plainly
sufficient to meet the requirements of
the Budget Act.

The letter from the Treasury De-
partment which specified that the
Norfolk Southern proposal would cost
the Government, I believe, $124 mil-
lion, inserted a figure showing that
there would be a net gain to the Treas-
ury by the offer of Morgan Stanley. I
believe that figure was $24 million.

So I think there is no question about
the fact that the Morgan Stanley
offer would comply with the require-
ments of the Budget Act.

I compliment the distinguished Sen-
ator from Missouri on his very assidu-
ous work on this Conrail issue. As
chairman of the Commerce Commit-
tee, he has presided over lengthy hear-
ings. He has worked very hard on this
issue. It is a complicated issue, While I
do not know the details of his sched-
ule, I am sure he has conferred on
many occasions with many administra-
tive officials, and many of his col-
leagues, and has spearheaded the work
of a very expert staff.

The Senator from Missouri and this
Senator from Pennsylvania have dis-
cussed this matter at length. I know of
his very hard work, and I understand
his preference for the Norfolk South-
ern offer. But were Norfolk Sourthern
suddenly to withdraw from the pic-
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ture, or were Norfolk Southern sud-
denly to be disqualified, then I believe
it is a fair inference to say that the
Senator from Missouri would have
some interest in an alternative buyer.
He might not necessarily lean to
Morgan Stanley, or maybe he might.
But he would be interested—as I think
the Secretary of Transportaton would
be, and the President of the United
States—in making the best deal possi-
ble because of their underlying inter-
est in privatizing Conrail.

So, there is way to accommodate the
really basic thrusts which we have on
the floor of the U.S. Senate today.

At an appropriate time, this Senator
intends to offer an amendment to the
pending legislation, S. 638, which
would substitute the offer of Morgan
Stanley, which this Senator says
would satisfy the requirements of the
Budget Act, would privatize Conrail,
and would avoid an enormous number
of complicated questions which this
Senator feels will ultimately defeat
the bid of Norfolk Southern.

The antitrust issues are enormous.
The combination of the Norfolk
Southern lines with these of Conrail is
a violation of the antitrust laws, as the
Department of Justice has stated. The
efforts at divestiture are very weak
indeed. The efforts at divestiture to
Pittsburgh and Lake Erie and Guilford
would be like sending the distin-
guished Senator from Ohio. [Mr.
MEeTzZENBAUM] to stop “The Refrigera-
tor” on a l-yard plunge in the Super
Bowl. It simply could not be done.

Even it this body gives approval ulti-
mately to Norfolk Southern, this Sen-
ator predicts that a fair application by
the Department of Justice will ulti-
mately rule out that acquisition as
being violative of the antitrust laws.

This body could save itself a great
deal of time by avoiding further ef-
forts to sell Conrail to Norfolk South-
ern, It is my view that Congress would
save itself a great deal of time in the
House of Representatives as well by
taking up the Morgan Stanley offer.
That proposal would accommodate the
many conflicting contentions which
have been advanced today. It would be
in the national interest. It wouild sat-
isfy the budget resolution issue. It
would give more money to the U.S.
Treasury—a minimum of $200 million
by which the Morgan Stanley offer ex-
ceeds the Norfolk offer, an additional
$24 million at least on the tax issue,
and maybe as much as $400 million as
projected by the Congressional Budget
Office.

So there is a way to solve the prob-
lems for all involved, and I urge this
body to give serious consideration to
the proposal by Morgan Stanley for
these reasons.

I yield the floor.

Mr. DANFORTH. Mr. President, I
ask unanimous consent that when the
Senate resumes consideration of S. 638
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at 2 o'clock tomorrow afternoon, the
motion to waive section 303 of the
Budget Act, which I have made, be the
pending business, and that there be 1
hour for debate, equally divided be-
tween the Senator from Ohio and
myself, and that the vote on that
motion occur at 3 o’clock.

Mr. SPECTER. Objection.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. METZENBAUM. Mr. President,
I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DANFORTH. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
GorToN). Without objection, it is so
ordered.

Mr. DANFORTH. Mr. President,
earlier this afternoon, I announced
that within an hour or so I was going
to propound a unanimous-consent re-
quest that the Danforth amendment
to S. 638 be agreed to and be treated
as original text for the purpose of fur-
ther amendment. I stated at the time
that it was my intention to make that
unanimous-consent request later in
the afternoon.

We have made an effort to run the
hotlines on the unanimous-consent re-
quest. However, because a number of
Senators on both sides are not in the
area this afternoon, it it not possible
to clear that unanimous-consent re-
quest. Therefore, I announce to the
Senate that it is my intention to make
such a request at some point tomor-
row.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. DANFORTH. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. DANFORTH. Mr. President, I
modify my previous motion to strike
from it the words “and any amend-
ments thereto.”

The PRESIDING OFFICER. The
motion is so modified.

Mr. DANFORTH. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DANFORTH. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. DANFORTH. Mr. President, I
ask unanimous consent that, when the
Senate turns to S, 638 at 2 o’clock to-
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morrow afternoon, the Danforth
motion to waive the Budget Act be the
pending business.

The PRESIDING OFFICER. Is
there objection? Without objection, it
is so ordered.

SALE OF CONRAIL TO NORFOLK SOUTHERN
VIOLATES ANTITRUST LAWS

Mr. DIXON. Mr. President, there is
no doubt that the proposed sale of
Conrail to the Norfolk Southern, as
recommended in the committee substi-
tute, raises the most serious kind of
antitrust issues. What is more, the fact
that Conrail is Government-owned
creates real conflict-of-interest prob-
lems; Government must be particular-
ly careful to ensure that its role as
seller does not compromise a fair and
impartial review of antitrust issues.

S. 638, however, does not take that
kind of care. It does not provide any
real due process for shippers, rail-
roads, ports, and others who are ad-
versely affected by the anticompeti-
tive aspects of the proposed sale. In-
stead, the bill “deems” the sale ap-
proved by the Interstate Commerce
Commission, effectively ensuring no
impartial review of the transaction by
either the ICC or the courts. There is,
therefore, no way to be sure that pro-
posals the Norfolk Southern and the
Department of Justice have made to
resolve competitive concerns are suffi-
cient to do so. I do not believe they
are, and I do not see how, given the
total absence of information on the
antitrust issues, anyone can definitive-
ly argue otherwise.

The fact that selling Conrail to Nor-
folk Southern presents major anti-
trust problems is beyond dispute, Mr.
President, even the Department of
Justice conceded that without appro-
priate remedies the proposed merger
would violate both the Interstate
Commerce Act and the Clayton Anti-
trust Act. In a January 29, 1985, letter
to Secretary of Transportation Dole,
the then-Assistant Attorney General
for Antitrust, J. Paul McGrath, stated:

The merger would have a significant ad-
verse effect on competition for the trans-
port of commodities to and from a number
of locations in several States, with the
greatest corridor running between Buffalo
and Pittsburgh in the east and St. Louis and
Chicago in the west * * * the Department
of Justice therefore would oppose the pro-
posed merger unless its competitive prob-
lems are remedied * * *.

The dimensions of the antitrust
problem become even more apparent if
some of the factors the Department
ignored are reviewed. Many observers,
including two former Assistant Attor-
neys General for Anti-trust, have
questioned the thoroughness of the
Department’s analysis. They believe
the Department neglected to consider
a number cof issues that would have
demonstrated that the antitrust prob-
lem was, and is, in fact, substantially
larger than Justice admitted.
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Justice failed to follow many of its
normal procedures. It did not, for in-
stance make use of the Herfindahl-
Hirschman index, a means of identify-
ing concentrated markets, in this case,
despite the fact that this methodology
was endorsed by Justice in both its
1982 and 1984 merger guidelines. In-
stead, the Department used a 50-10
test, examining only those markets
where both Norfolk Southern and
Conrail each had at least 10 percent of
the market in rail transportation, and
the two railroads together had at least
50 percent of the market. This inferior
approach ensured that many competi-
tive problem areas were not examined
by Justice.

Further, Justice did not really con-
sider market pairs. It analyzed traffic
only to or from a point. This may
sound sensible, but it can permit sub-
stantial anticompetitive impacts to
remain unidentified. For example, Jus-
tice did not identify Chicago as either
a problem origin or destination. How-
ever, Chicago shippers would face
highly concentrated markets to a
number of areas if Conrail and Nor-
folk Southern are combined. For ex-
ample, NS carries 9.6 percent and Con-
rail 56.7 percent of the Chicago-Pitts-
burgh traffic, NS carries 6.9 percent
and Conrail 75.4 percent of the Chica-
go-Cleveland traffic; and NS carries
11.2 percent and Conrail 80.3 percent
of the Chicago to Buffalo Traffic.

Other analysts, using the techniques
Justice ordinarily uses, found signifi-
cantly larger antitrust problems than
were identified by the Department.
For example 16 State attorneys gener-
al, led by my good friend Neil Harti-
gan, the attorney general of Illinois,
testified before the Senate Judiciary
Committee that one study identified
53 business economic area pairs that
under the formula traditionally used
by the Justice Department would be
considered highly concentrated mar-
kets where the merger would be likely
to substantially lessen competition.
This is much larger than the 30 coun-
ties that Justice found would be ad-
versely affected.

Another aspect of the competitive
problems the proposed sale of Conrail
to Norfolk Southern presents can be
seen by looking at the traffic that
would be diverted from other railroads
to a combined Conrail-Norfolk South-
ern system. In a report prepared for
the House Commerce Committee, the
staff of the Interstate Commerce
Commission found that there could be
over $330 million in traffic diverted
from a number of railroads to a com-
bined Norfolk Southern-Conrail
system. To cite just a few examples,
the Chicago & Northwestern could
lose over $45 million in traffic; the Illi-
nois Central Gulf could lose over $32
million; and the Grand Trunk Western
could lose almost $29 million.
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The United States Railway Associa-
tion also found that a Conrail-Norfolk
Southern combination would cause
substantial diversions. Diversion esti-
mates by individual railroads that
would be affected were even higher.
One set of estimates by a number of
affected railroads showed that more
than $677 million worth of traffic
would be diverted to a Conrail-Norfolk
Southern system, and that railroad
employment of the adversely affected
roads would decline by more than
8,100 jobs.

It's important to remember, MTr.
President, that these diversions would
not occur because a combination of
Conrail and Norfolk Southern would
be more efficient. Rather they would
occur principally because of the mo-
nopoly power of the new railroad,
which would be the largest carrier in
the Nation. In fact, the head of the
Federal Railway Association indirectly
admitted as much when he told a
meeting of eastern railroad officials
last year that he did not believe there
would be any transcontinental railroad
mergers in the near future because
there were not major efficiencies to be
gained, the new larger systems would
be difficult to manage, and most
achievable efficiencies could be imple-
mented through agreements between
carriers. John Riley’s argument is a
good one, and it applies with almost
equal force to the Conrail-Norfolk
Southern situation.

I think it is worth detailing the kind
of anticompetitive consequences that
would be felt in my own State of Illi-
nois as an example of the problems
that an NS-Conrail merger could
create. The merged system would
dominate rail traffic to and from 18
counties in Illinois; in 10 of these
counties, NS/Conrail would control
more than 90 percent of the inbound
and outbound tonnage, The merged
system would give it 100 percent of the
rail traffic between major Illinois
cities and locations throughout the
Nation. The merged system would use
its routing power to divert traffic from
competing rail carriers for movements
between Illinois and other States, and
reduce the benefits of rail rate and
service competition for Illinois ship-
pers and receivers. The merged system
could also divert traffic from major Il-
linois Rail gateways such as Chicago
and East St. Louis to the Kansas City
gateway. Further, according to Illi-
nois's attorney general, Neil Hartigan,
Illinois could lose over 400 miles of
railroad and over 1,000 rail jobs due to
the merger.

What this all demonstrates is that
the anticompetitive problems caused
by a sale of Conrail to Norfolk South-
ern are very substantial, much more
serious than the Justice Department
first estimated—and Justice opposes
the merger without appropriate dives-
titures. It also means that the anti-
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trust problems are very widespread.
Anticompetitive problems are not lim-
ited to the Conrail and Norfolk South-
ern territories. They extend well into
the Midwest and West because of the
impact this proposed merger would
have on connecting railroads. The
kind of problems I have described in
Illinois will also be found in numerous
other Eastern, Southern, Midwestern,
and Western States to one degree or
another. No State is immune from the
consequences that would ripple out
from a merger of this magnitude.

The ordinary rail merger approval
process, Mr. President, provides a
mechanism for handling antitrust
issues such as those presented by the
proposed Conrail-Norfolk Southern
merger. Under current law, the Com-
mission has 31 months to consider
merger transactions. Commission ap-
proval then immunizes the merger
from the antitrust laws. The ICC ef-
fectively functions as the antitrust
forum, and has the authority to disap-
prove mergers as anticompetitive or to
condition their approval on the imple-
mentation of appropriate remedies,
such as divestitures, trackage rights
agreements, and gateway agreements.

Importantly, ICC review provides all
affected parties, including shippers,
other railroads, and ports, for exam-
ple, with full due process. These rights
usually include full on-the-record pro-
ceedings, with the right to present evi-
dence, and to cross-examine wit-
nesses—in short, complete procedural
due process.

The ICC also demands fairly com-
plete disclosure by the railroads that
are merging. The Commission requires
the merging parties to provide:

First. An executive summary of the
proposed transaction, listing in about
25 to 80 pages:

The proposed actions to implement
the merger; construction necessary to
tie the tracks together at key points;
changes in traffic patterns; proposed
abandonments; and environmental im-
pacts as operations change and jobs
move to other locations;

Second. An operating plan, identify-
ing in detail changes in service, includ-
ing:

Existing routes and terminals, traf-
fic mix, route densities, and local serv-
ice; major changes after the merger,
such as changes at each common
point, new through train schedules,
discontinued trains, new crew districts,
new route densities, and shifts in ac-
tivities for major yards; rehabilitation
projects proposed to maximize the
benefits from consolidated services
and projects avoided because of the
merger, equipment utilization
projects; and plans to coordinate and
consolidate overhead functions such as
purchasing, computers, sales offices,
public affairs, legal, and planning.
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Third. A traffic study identifying
sources of additional revenue follow-
ing the merger, including diversions
that would occur as a result of the
merger, together with the sources of
this additional traffic. The merging
partners must analyze place to place
diversions, railroads that lose traffic,
railroads that gain traffic, and truck
traffic diversions.

Fourth. Pro forma balance sheets
and income statements for a 3-year
period following the proposed merger,
and a sources and application of funds
statement; and

Fifth. A labor impact analysis, iden-
tifying job losses by geographic loca-
tion, and job category, and identifying
jobs relocated and jobs added.

This extensive documentation pro-
vides the basis for analysis of the
merger, and there is ample opportuni-
ty for all parties to test it, to challenge
it, and to otherwise act to verify its ac-
curacy. This kind of record has been
available in every past railroad merger
between profitable railroads, but it is
not available in this case. Norfolk
Southern has provided almost none of
the documentation normally available
in merger cases. The shippers, rail-
roads, ports, employees, and others
who would be adversely affected by
the merger have had virtually no op-
portunity to see relevant data, to testi-
fy themselves, or to cross-examine
Norfolk Southern officials.

There has been no due process in
this case. S. 638 and the Northeast
Rail Services Act together work to to-
tally immunize the sale of Conrail
from review by the Interstate Com-
merce Commission or from judicial
review using antitrust law standards
applicable to most other mergers. S.
638 provides no substitute process to
protect the rights of those adversely
affected. Instead, it seems designed to
ensure that there is no independent
review, and little or no available evi-
dence on which to base such a review.

Now some would argue that the Jus-
tice Department has undertaken the
kind of review that needs to be provid-
ed. However, the Justice Department
has had multiple roles in this transac-
tion. Justice was the advisor to Secre-
tary Dole before she selected a bid.
Justice is the Government's lawyer,
and the Government owns Conrail
And Justice has never undertaken the
kind of review that could be called full
and independent. Donald I. Baker, a
former assistant attorney general for
antitrust commented in an April arti-
cle in the National Law Journal on
some of the things Justice has failed
to do in reviewing the Conrail sale:

It has not looked at whether there are
any less anticompetitive alternative pur-
chase offers available,

It has not publicly analyzed the viability
of the Conrail ‘public offering’ proposal—
which would keep Conrail as an independ-
ent competitor.
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It has not used the Heffindahl-Hirshman
index, its standard for measuring anticom-
petitive effects under the merger guidelines.

It has not weighed the ‘efficiency’ claims
in anything but very general terms.

It has not yet publicly analyzed the proba-
ble viability of the proposed spinoffs to
Guilford and Pittsburgh and Lake Erie, or
the associated conditions,

It has not issued civil investigative de-
mands for documents or taken depositions
of anybody.

Instead, the Department has negoti-
ated in secret with the Norfolk South-
ern, in an attempt to facilitate the sale
of Conrail to Norfolk Southern on
behalf of the Department of Trans-
portation. Justice, which has admitted
that it does not have the in-house ex-
pertise to fully analyze rail mergers,
has not yet even hired a consultant to
review the latest Norfolk Southern di-
vestiture proposal. Whatever one
might say about the Department’s role
in this case, it is crystal clear that the
justice's work to date does not consti-
tute a full and independent analysis of
the antitrust issues.

Mr. President, as I stated earlier, the
kind of inadequate review of antitrust
issues that Justice has provided, fol-
lowed by complete immunity from ad-
ministrative or judicial antitrust
review as provided by S. 638 is not the
ordinary way rail mergers are handled.
In fact, the Interstate Commerce
Commission is now considering a
merger just as large as the proposed
Conrail-Norfolk Southern merger—the
Santa Fe-Southern Pacific merger.
The Santa Fe case was filed on March
23, 1984. Santa Fe submitted extensive
information on the merger and its con-
sequences. The ICC has held hearings
and all parties have had the opportu-
nity to present testimony, and to
cross-examine Santa Fe and Southern
Pacific witnesses on issues raised by
the proposed merger. I understand
that the Commission will make its de-
cision in the first half of this year,
that is, within a year or 15 months of
the time it was filed.

It is worth taking a little time to
contrast the role of the Department of
Justice in this case as opposed to the
Conrail case. Justice is opposing the
Santa Fe merger, although the anti-
competitive problems it presents are
less than half as large—and perhaps
several times smaller—than the prob-
lems presented by the Norfolk South-
ern proposal. Justice estimated that
roughly 6.2 million tons of freight, or
about $240 million, would present anti-
trust problems in the Santa Fe case.
Justice's own analysis showed that a
Conrail-Norfolk Southern merger pre-
sented problems for over 19 million
tons of freight, or about $527 million
in revenues, and over $500 million
worth of other problems were ex-
cluded from its analysis.

In the Santa Fe case, Justice said
that even extensive divestitures and
trackage rights would not be adequate
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to solve the antitrust problems. Fur-
ther Justice rejected the “deep pock-
ets” argument in that case, arguing
that the Southern Pacific could make
it on its own, even though several
measures of SP’s economic health are
significantly worse than Conrails. Fi-
nally, a Justice Department consult-
ant, Dr. Pittman, in testifying on the
Santa Fe case, admitted the inadequa-
cies of the analysis in the Conrail case.
When questioned about the disparity
between the Department’s analysis in
the Santa Fe case and the Conrail-
Norfolk Southern case, he conceded “I
think I included some products by
using both kinds of analysis, which it's
conceivable that the Conrail analysis
omitted unwisely."

Even though its Conrail Analysis
was woefully inadequate when com-
pared with its work in the Santa Fe
case, Justice nonetheless understood
that there were severe antitrust prob-
lems with a Conrail-Norfolk Southern
merger, Mr. President. Its clear that
those problems were extensive enough
to warrant total Justice Department
opposition to the Merger—as in the
Santa Fe case. However, because Jus-
tice was under severe pressure from
the Department of transportation to
help DOT implement its sale recom-
mendations, Justice attempted to ne-
gotiate a package of divestitures to re-
solve at least part of the competitive
issues.

Justice's efforts have produced not
one, but at least three different dives-
titure proposals by the Norfolk South-
ern. All three proposals have been
built around packages of line sales and
trackage rights to two very marginal
railroads, Guilford—a regional New
England Railroad—and the Pittsburgh
and Lake Erie.

Justice established three basic condi-
tions for a divestiture proposal that
would ensure competitive service.
First, the acquiring railroads must
demonstrate that they possess the
managerial, operational, and financial
capability to compete effectively, and
to remain viable over the long-term so
that there was some assurance of their
ability to provide long-term rail service
along the affected corridors. Second,
the divestiture should provide the ac-
quirer direct connections in Buffalo,
Chicago, Toledo, and East St. Louis to
one or more railroads other than Con-
rail-Norfolk Southern or CSX. Third,
after the divestiture, shippers in af-
fected counties located on Conrail-
Norfolk Southern must have access
through reciprocal switching or other
arrangements to the divestiture carri-

er.

The first divestiture proposal effec-
tively met none of these goals. The
lines proposed to be transferred to
Guilford, for example, while providing
access to East St. Louis on the map,
were in such poor shape that there
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would be no way for Guilford to offer
any real service over the route. Fur-
ther, the proposal did nothing for
shippers in a number of counties
where justice admitted there are com-
petitive problems.

Most fundamentally, however, nei-
ther Guilford or the Pittsburgh and
Lake Erie are railroads healthy
enough, or which could become
healthy enough in the near future, to
provide effective long-term competi-
tion to a merged Conrail-Norfolk
Southern system. In an August 30,
1985 report to the House Commerce
Committee, the staff of the Interstate
Commerce Commission concluded that
neither Guilford nor the P&LE could
survive as long term, viable carriers
competing against the proposed new
merged railroad. Regarding Guilford,
the report said:

Because [Guilford’s] assumptions general-
ly are without merit, Guilford's proposal
will not result in a viable post-divestiture
operation.

As to the Pittsburgh and Lake Erie,
the report concluded that the—

P&LE is not now a financially viable carri-
er and its acquisition of the new lines will
not enable it to reverse its already precari-
ous financial position.

The Justice Department hired a con-
sultant, R.L. Banks and Associates to
review the proposed divestiture plan
after admitting that it “‘does not have
the in-house expertise to evaluate
technical and operational aspects of
any proposed divestiture.” The prelim-
inary Banks report came to much the
same conclusion as the ICC staff
report. Regarding Guilford, the Banks
report said:

[Guilford's] “viability would be dependent
heavily upon the realization of several opti-
mistic assumptions, and . . . even under the
most favorable circumstances, GTI's [Guil-
ford's] continued existence would be par-
lous”.

The report went on to state:

Doubts about the realism of the market-
ing and operating plans apply equally to the
financial statements; the very real possibili-
ty that GTI [Guilford] would fail to realize
projected gains in revenues and efficiency,
leads to the conclusion that survival of an
expanded GTI [Guilford] system is yet to
be proven.

The Banks reports conclusions re-
garding the P&LE were even more
devastating. The report found that:

Review of available financial date for the
P&LE * * * raises serious concern as to
whether a business plan and financing
agreement can be developed that would
allow an affirmative finding with respect to
the likely long-term viability of the P&LE.

These independent reports demon-
strated the inadequacy of the first di-
vestiture proposal, and made it impos-
sible for DOT to move forward with
the merger. Norfolk Southern there-
fore developed a second divestiture
proposal. DOT and Justice had
learned their lesson, however. There
would be no opportunity for independ-
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ent review of divestiture proposals.
Nonetheless, the second divestiture
proposal was also quickly seen to be
hopelessly inadequate.

Last November, therefore, a summa-
ry of a third divestiture plan was re-
leased. The plan includes extensive
trackage rights over Conrail lines for
Guilford—over 1,000 miles—together
with certain line sales. P&LE would
also purchase lines and receive track-
age rights under the third proposal.
On November 19, the Justice Depart-
ment announced that the third plan:

Appears on its face to address the com-
petitive concerns that must be addressed
before the Department can approve Norfolk
Southern's acquisition. * * *

1 do not understand, Mr. President,
how the Justice Department was able
to reach that conclusion. At the time
Justice made its announcement it did
not have:

The written agreements between
Norfolk Southern and Guilford and
P&LE setting out the terms and condi-
tions of the latest divestiture plan, in-
cluding such fundamental matters as
the total price to be paid by the P&LE
for the lines to be acquired by it.

Marketing and operating plans for
Guilford and P&LE, including project-
ed train schedules and supporting date
for revenue and cost projections.

Financial projections for Guilford
and P&LE, including sources of fund-
ing for the payments to be made to
Norfolk Southern in respect to line ac-
quisitions, equipment purchases, lease-
hold arrangements, and track and
yard rehabilitation; pro forma finan-
cials showing anticipated revenues and
expenditures in the first full year of
operations following divestiture; and
balance sheets for the pro forma year;
and

Density projections showing the
likely volume of traffic to be handled
over the raillines and trackage rights
to be acquired by Guilford and P&LE,
together with projections of commodi-
ty mix sufficient to form a reasonable
basis for projections of anticipated
revenue.

As I understand it, Justice still does
not have this information. What is
more, no one else has seen it either, or
been able to analyze whatever infor-
mation Justice might have. Justice re-
fused to hear from any of the parties
that would be adversely affected by
the merger regarding the divestiture
proposal.

On the basis of what little informa-
tion is available, however, there is
little doubt about the adequacy of the
third divestiture proposal. There is vir-
tually no reason to believe that the
latest proposal will result in effective
rail competition.

First, there is still no evidence to in-
dicate that Guilford and the P&LE
will ever be anything more then ex-
tremely marginal carriers. Guilford
lost $29 million in the 1982-84 period,
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and the P&LE lost even more, over
$45 million in the 1982-84 timeframe.

There is, on the other hand, strong
reason to believe that Guilford's and
P&LE's very existence in the future
would be dependent on the sufferance
of the Conrail-Norfolk Southern
System. Guilford and P&LE together
had revenues of only about $350 mil-
lion in 1984, as opposed to revenues of
almost $7 billion that year for a com-
bined Conrail-NS. In fact, considering
that the Department of Transporta-
tion argues that Conrail, with its ex-
cellent facilities and 5-year history of
increasing profits, is not viable over
the long term, it is hard to imagine
how the administration could ever
contend with a straight face that Guil-
ford or the P&LE would ever be viable
enough to provide effective competi-
tion.

Second, the plan fails to provide for
any new rail service in 15 of the 30
counties where the Justice Depart-
ment admitted new service was essen-
tial. Where rail service is offered, it is
often competitively inferior. In fact, it
is hard to imagine how the marginal
Guilford and P&LE railroads, both of
which need major rehabilitation, can
compete with the high-capacity and
well-maintained Conrail and Norfolk
Southern Systems.

Third, the plan is insensitive to the
needs of employees, shippers, and
communities. It would force many
Conrail employees, who have already
been through painful restructuring,
through another unnecessary restuc-
turing process.

Fourth, the plan fails to address in
any realistic fashion the diversion
problems facing railroads that connect
with Conrail. It does nothing, for ex-
ample, to ensure that a Conrail-Nor-
folk Southern System would not use
its monopoly power to divert traffic
from the Chicago and East St. Louis
gateways to the Kansas City gateway.
It is worth remembering that the Fed-
eral Government has invested substan-
tial sums into upgrading the Chicago
and Northwestern’s line from the
West into Chicago. Diversion of traffic
off the Northwestern to Conrail-Nor-
folk Southern at Kansas City would
work to undercut that investment.

Finally, because the plan calls for
granting the divestiture carriers sub-
stantial trackage rights over Conrail,
there is a real question as to where the
plan is in accordance with at least the
spirit of the Northeast Rail Services
Act. That act expressed Congress'
clear preference for selling Conrail as
a unit, and not breaking it up. Yet the
plan transfers substantial trackage
rights over Conrail lines to the dives-
titure carriers.

The Department of Justice indicated
in its statement on the third divesti-
ture plan that it intended to have a
consultant review the proposal and
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report back. It is now 2 months since
the Department made its statement,
yet the Department has not even
picked a consultant. I do not believe a
consultant’s analysis could possibly
cure the procedural and substantive
errors involved with the third divesti-
ture plan. However, I do believe that
the absence of the consultant’s report
is a strong indication that the Depart-
ment of Justice is afraid of what an in-
dependent analyst would find.

Let me conclude, Mr. President, by
summarizing the reasons I believe S.
638 is so flawed on antitrust grounds.
Selling Conrail to Norfolk Southern
would create the largest railroad in
our Nation. It is a merger that every-
one admits raises serious antitrust
problems, even the Department of
Justice. The Antitrust Division's anal-
ysis, however, was inadequate, and

greatly underestimated the anticom-
proposed

petitive effects of the
merger.

What is even worse, the Antitrust
Division and the Department of
Transportation have followed a proce-
dure that seems designed not to uncov-
er antitrust problems, and to ensure
that they are not resolved in any ef-
fective way. The process has been
closed. Shippers, railroads, ports, and
others who would be adversely affect-
ed have had no opportunity to present
their case.

This is not the ordinary way mergers
are handled. Every other merger be-
tween profitable railroads has been
considered by the Interstate Com-
merce Commission where all parties
have had full procedural rights. The
ICC process also works to ensure that
all parties have access to the kind of
information necessary to consider
antitrust issues—information that has
been so sadly lacking in this case.

Further, Justice has not played an
independent role in this case; it has in-
stead acted as DOT's lawyer in at-
tempting to do everything possible to
expedite a sale. It has analyzed the
Norfolk Southern-Conrail merger
using different standards than it has
in other cases, including the Santa Fe-
Southern Pacific case. The Depart-
ment opposes the Santa Fe merger,
even though the anticompetitive im-
pacts are much smaller than in the
Norfolk Southern case. In that case,
the Department found divestitures to
be inadequate, while now it supports
divestitures.

The divestiture proposal that Nor-
folk Southern is now proposing is
hopelessly flawed. It is based on two
railroads—Guilford and the P&LE—
who simply do not have the financial
wherewithal to provide effective com-
petition. And the proposal does noth-
ing to resolve a number of the anti-
trust issues, such as the Midwest diver-
sion problem.

It seems to me that the Government
is in a real conflict of interest in this
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situation. Because the Government
owns Conrail, it should be particularly
careful to see that its role as owner
does not preclude full and fair analysis
of the antitrust remedies, followed by
implementation of remedies appropri-
ate to ensure that competitive issues
are resolved. But that is not what S.
638 has done. Instead that bill
“‘deems' the merger approved by the
ICC, and precludes review of the anti-
trust issues by the courts.

Mr. President, I do not believe the
Senate wants to ignore the antitrust
concerns presented by this huge
merger. I'm sure my colleagues want
to know that adequate information is
available on antitrust issues, that they
get independent review, and that all
parties have a chance to make their
case.

Antitrust considerations deserve the
kind of attention that S. 638 so studi-
ously avoids. Congress should act to
return Conrail to the private sector,
but not in a manner that so totally ig-
nores the competitive concerns raised
by the Norfolk Southern offer. It is
possible to return Conrail to the pri-
vate sector in a manner that is in ac-
cordance with our antitrust laws. I
urge my colleagues to join me in work-
ing to ensure that the Senate adopts
that course of action.

Mr. DANFORTH. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DOLE. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

MESSAGES FROM THE
PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. Saunders, one of his
secretaries.

EXECUTIVE MESSAGES
REFERRED

As in executive session, the Presid-
ing Officer laid before the Senate a
message from the President of the
United States submitting a nomina-
tion which was referred to the appro-
priate committee.

(The nomination received today is
printed at the end of the Senate pro-
ceedings.)

ANNUAL REPORT ON HAZARD-
OUS MATERIALS TRANSPORTA-
TION—MESSAGE FROM THE
PRESIDENT—PM 102
The PRESIDING OFFICER laid

before the Senate the following mes-

sage from the President of the United
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States, together with an accompany-
ing report; which was referred to the
Committee on Commerce, Science, and
Transportation:

To the Congress of the United States:
In accordance with the requirements
of Section 109(e) of the Hazardous
Materials Transportation Act (P.L. 93-
633), I hereby transmit the Fifteenth
Annual Report on Hazardous Materi-
als Transportation for calendar year
1984,
RoNALD REAGAN.
THE WHITE HOUSE, January 27, 1986.

PRESIDENTIAL APPROVALS

A message from the President of the
United States announced that he had
approved and signed the following en-
rolled bills and joint resolutions:

On December 18, 1985:

S. T27. An act to clarify the application of
the Public Utility Holding Company Act of
1935 to encourage cogeneration activities by
gas utility holding company systems.

S. 1116. An act to amend the act of Octo-
ber 15, 1982, entitled “An Act to designate
the Mary McLeod Bethune Council House
in Washington, District of Columbia, as a
national historic site, and for other pur-
poses''.

On December 20, 1985:

8. 1264. An act to amend the National
Foundation on the Arts and the Humanities
Act of 1965, and for other purposes.

On December 23, 1985:

S. 947. An act to amend the Foreign As-
sistance Act of 1961 with respect to the ac-
tivities of the Overseas Private Investment
Corporation.

S. 1884. An act to amend the Farm Credit
Act of 1971, to restructure and reform the
Farm Credit System, and for other pur-
poses.

S.J. Res. 32. Joint resolution to authorize
and request the President to designate Sep-
tember 21, 1986, as “Ethnic American Day"".

S.J. Res. 70. Joint resolution to proclaim
March 20, 1986, as “National Agriculture
Day".

S.J. Res. 213. Joint Resolution to desig-
nate January 19 through January 25, 1986,
“National Jaycee Week".

On December 26, 1985:

S. 1728. An act to authorize the Cherokee
Nation of Oklahoma to lease certain lands
held in trust for up to ninety-nine years.

8.J. Res. 189. Joint resolution designating
the week beginning January 12, 1986, as
“National Fetal Alcohol Syndrome Aware-
ness Week”'.

On December 28, 1985:

S. 1621. An act to amend title 25, United
States Code, relating to Indian education
programs, and for other purposes.

8. 1706. An act to authorize the Architect
of the Capitol and the Secretary of Trans-
portation, in consultation with the Chief
Justice of the United States, to study alter-
natives for construction of a building adja-
cent to Union Station in the District of Co-
lumbia, and for other purposes.

S. 1918. An act to change the date for
transmittal of a report.

S.J. Res. 198. Joint resolution to designate
the year of 1986 as the “Sesquicentennial
Year of the National Library of Medicine".
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8.J. Res. 235. Joint resolution to designate
the week of January 26, 1986, to February 1,
1986, as “Truck and Bus Safety Week”'.

8.J. Res. 255. Joint resolution relative to
the convening of the second session of the
Ninety-ninth Congress.

On January 2, 1986:

S. 1840. An act to amend title 5, United
States Code, to revise the authority relating
to the payment of subsistence and travel al-
lowances to Government employees for offi-
cial travels; to prescribe standards for the
allowability of the cost of subsistence and
travel of contractor personnel under Gov-
ernment contracts; and for other purposes.

MESSAGES FROM THE PRESI-
DENT RECEIVED DURING THE
ADJOURNMENT

Under the authority of the order of
the Senate of January 3, 1986, the Sec-
retary of the Senate, on January 23,
1986, during the adjournment of the
Senate, received messages from the
President of the United States submit-
ting sundry nominations, which were
referred to the appropriate commit-
tees.

(The nominations received on Janu-
ary 23, 1986, are printed at the end of
the Senate proceedings.)

MESSAGE FROM THE HOUSE RE-
CEIVED DURING THE AD-
JOURNMENT

ENROLLED BILL SIGNED

Under the authority of the order of
the Senate of January 3, 1986, the Sec-
retary of the Senate, on January 23,
1986, received a message from the
House of Representatives, announcing
that the Speaker had signed the fol-
lowing enrolled bill:

S. 2013. An act to delay the referendum
with respect to the 1986 through 1988 crops
of Flue-cured tobacco and to delay the proc-
lamation of national marketing quotas for
the 1986 through 1988 crops of Burley to-
bacco.

Under the authority of the order of
the Senate of January 3, 1986, the en-
rolled bill was signed on January 23,
1986, during the adjournment of the
Senate by the President pro tempore
[Mr. THURMOND].

MESSAGE FROM THE HOUSE

At 12:01 p.m., a message from the
House of Representatives, delivered by
Ms. Goetz, one of its reading clerks,
announced that the House has passed
the following bill, in which it requests
the concurrence of the Senate:

H.R. 2443. An act to limit the number of
days a depository institution may restrict
the availability of funds which are deposited
in any account; to the Committee on Bank-
ing, Housing, and Urban Affairs.

ENROLLED BILL PRESENTED

The Secretary of the Senate an-
nounced that on January 23, 1986, she
had presented to the President of the
United States the following bill:
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S. 2013. A bill to delay the referendum
with respect to the 1986 through 1988 crops
of Flue-cured tobacco and to delay the proc-
lamation of national marketing quotas for
Ehe 1986 through 1988 crops of burley to-

acco.

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and
documents, which were referred as in-
dicated:

EC-2287. A communication from the
Chairman of the Equal Employment Oppor-
tunity Commission, transmitting, pursuant
to law, a report on the system of internal ac-
counting and administrative control in
effect during calendar year 1985, to the
Committee on Governmental Affairs.

EC-2288. A communication from the
Chairman of the Board of Governors of the
United States Postal Service, transmitting,
pursuant to law, the annual report of the
Board under the Government in the Sun-
shine Act for calendar year 1985; to the
Committee on Governmental Affairs.

EC-2289. A communication from the
Chairman of the Securities and Exchange
Commission, transmitting, pursuant to law,
schedules to supplement the previously sub-
mitted report on the system of internal ac-
counting and administrative controls in
effect during calendar year 1985; to the
Committee on Governmental Affairs.

EC-2290. A communication from the Spe-
cial Counsel Merit Systems Protection
Board, transmitting, pursuant to law, a
report on the system of internal accounting
and administrative controls in effect during
calendar year 1986; to the Committee on
Governmental Affairs.

EC-2291. A communication from the
Acting Chairman of the Federal Trade Com-
mission, transmitting, pursuant to law, a
report on the system of internal accounting
and administrative controls in effect during
calendar year 1985; to the Committee on
Governmental Affairs.

EC-2292. A communication from the
Acting Chairman of the Federal Trade Com-
mission, transmitting, pursuant to law, a
report on the system of internal accounting
and administrative controls in effect during
calendar year 1986; to the Committee on
Governmental Affairs.

EC-2293. A communication from the Dis-
trict of Columbia Auditor, transmitting,
pursuant to law, a report entitled “D.C.
Auditor’s Review of the University of the
District of Columbia's Postsecondary Educa-
tion Pund”; to the Committee on Govern-
mental Affairs.

EC-2294. A communication from the Di-
rector of the Federal Judicial Center, trans-
mitting, pursuant to law, the annual report
of the Center for fiscal year 1985; to the
Committee on the Judiciary.

EC-2295. A communication from the Ex-
ecutive Secretary, Office of the Secretary of
Defense, transmitting, pursuant to law, the
annual report on Department of Defense
procurement from small and other business
firms for fiscal year 1985; to the Committee
on Small Business.

EC-2296. A communication from the Di-
rector of the Defense Security Assistance
Agency, transmitting, pursuant to law, a
report on the Department of the Air Force's
proposed letter of offer to Turkey for de-
fense articles estimated to cost in excess of
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$50 million; to the Committee on Armed
Services.

EC-2297. A communication from the Di-
rector of the Defense Security Assistance
Agency, transmitting, pursuant to law, a
report on the Department of the Air Force's
proposed letter of offer to Korea for de-
fense articles estimated to cost in excess of
$50 million; to the Committee on Armed
Services.

EC-2298. A communication from the Ad-
ministrator of the Panama Canal Commis-
sion, transmitting, pursuant to law, the
annual report of the Commission, including
unaudited financial reports, for fiscal year
1985; to the Committee on Armed Services.

EC-2299. A communication from the Sec-
retary of Housing and Urban Development,
transmitting, pursuant to law, the annual
report of the Department’'s Solar Energy
and Energy Conservation Bank for fiscal
year 1985; to the Committee on Banking,
Housing, and Urban Development.

EC-2300. A communication from the Sec-
retary of Transportation, transmitting, pur-
suant to law, a report on essential air service
to Southeast Alaska; to the Committee on
Commerce, Science, and Transportation.

EC-2301. A communication from the Fed-
eral Co-Chairman of the Appalachian Re-
gional Commission, transmitting, pursuant
to law, a report on the system of internal ac-
counting and administrative controls in
effect during calendar year 1985; to the
Committee on Governmental Affairs.

EC-2302. A communication from the
Comptroller General of the United States,
transmitting, pursuant to law, a list of the
reports issued by the General Accounting
Office during December 1885; to the Com-
mittee on Governmental Affairs.

EC-2303. A communication from the
Chairman of the Council of the District of
Columbia, transmitting, pursuant to law,
copies of D.C. Act 6-124 adopted by the
Council on December 17, 1985; to the Com-
mittee on Governmental Affairs.

EC-2304. A communication from the
Chief Justice of the United States, transmit-
ting, pursuant to law, a copy of the Report
of the Proceedings of the Judicial Confer-
ence of the United States, held in Washing-
ton, D.C. on September 17 and 18, 1985; to
the Committee on the Judiciary.

EC-2305. A communication from the
Clerk of the United States Claims Court,
transmitting, pursuant to law, the annual
report of the United States Claim Court for
fiscal year 1985; to the Committee on the
Judiciary.

EC-2306. A communication from the Sec-
retary of Education, transmitting, pursuant
to law, the annual report of the Special
Education Software Center for fiscal year
1984; to the Committee on Labor and
Human Resources.

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. McCLURE, from the Committee
on Energy and Natural Resources, without
amendment.:

S. 595. A bill to provide relief for certain
land entrymen in Idaho (Rept. No. 99-231).

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
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and second time by unanimous con-
sent, and referred as indicated:
By Mr. TRIBLE (for himself, Mr.
CoHEN and Mr. WARNER):

5. 2020. A bill to amend title 5, United
States Code, to expand the class of individ-
uals eligible for refunds or other returns of
contributions from contingency reserves in
the Employees Health Benefits Pund; to
make miscellaneous amendments relating to
the Civil Service Retirement System and
the Federal Employees Health Benefits Pro-
gram; and for other purposes; to the Com-
mittee on Governmental Affairs.

By Mr. TRIBLE (for himself and Mr.
ARMSTRONG):

S. 2021. A bill to authorize humanitarian
assistance for the National Union for the
Total Independence of Angola [UNITAJ; to
the Committee on Foreign Relations.

By Mr. METZENBAUM:

S. 2022, A bill to amend the Clayton Act
regarding antitrust enforcement; to the
Committee on the Judiciary.

By Mr. LEVIN (for himself,
DURENBERGER and Mr. RUDMAN):

5. 2023. A bill to provide for the establish-
ment of a file concerning the review of rules
by the President, and for other purposes; to
the Committee on Governmental Affairs.

Mr.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. TRIBLE (for himself,
Mr. CoHEN, and Mr. WARNER).

S. 2020. A bill to amend title 5,
United States Code, to expand the
class of individuals eligible for refunds
or other returns of contributions from
contingency reserves in the employees
health benefits fund; to make miscel-

laneous amendments relating to the
civil service retirement system and the
Federal Employees Health Benefits
Program; and for other purposes; to
the Committee on Governmental Af-
fairs.

FEDERAL EMPLOYEES BENEFITS IMPROVEMENT
ACT

Mr. TRIBLE. Mr. President, last
May, Blue Cross/Blue Shield first an-
nounced plans to offer premium re-
bates to policy holders under the Fed-
eral Employees Health Benefits Pro-
gram. These rebates were made possi-
ble by a decreasing rise in health care
costs and increasingly responsible use
of health care resources by policy
holders. Subscribers, Congress and the
administration welcomed this news
and the rebates were eagerly awaited.

As my colleagues will recall, soon
after this announcement by Blue
Cross/Blue Shield, it was discovered
that current law permits such refunds
for employees of the Federal Govern-
ment only. Federal retirees are ineligi-
ble.

In response, I introduced legislation
last July which corrected this deficien-
ey in the law and permitted Federal
retirees to receive rebates along with
their currently employed Federal
counterparts. Representative FRANK
WoLF introduced similar legislation in
the House of Representatives.
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Since that time, this legislation—
originally aimed at providing premium
rebates for Federal retirees—has
evolved into legislation making a
number of changes in the Federal Em-
ployees Health Benefits Program and
other programs including the civil
service retirement system. Finally,
after many months of deliberations,
Congress passed this measure shortly
before adjourning in December. Feder-
al employees and retirees who had
been waiting 7 months for passage of
this measure, believed that their pre-
mium refunds would be in the mail
shortly.

Unfortunately, this long awaited
measure was recently vetoed by the
President. While enthusiastically sup-
porting the health insurance premium
rebates, the President objected to pro-
visions in the legislation lifting the ex-
isting cap on the Government’s share
of contributions to the health insur-
ance premiums.

Mr. President, over 2 million Federal
employees and retirees have now been
waiting over 8 months to receive their
premium rebates. These individuals
have been patiently waiting for Con-
gress and the President to enact legis-
lation that would correct an oversight
in existing law and provide retirees as
well as employees with premium re-
funds. Eight months is an unaccept-
able length of time to wait for enact-
ment of legislation which enjoys over-
whelming bipartisan support.

Therefore Mr. President, I am intro-
ducing legislation along with Senators
CoHEN and WARNER, which I hope will
be enacted quickly. The legislation in-
corporates nearly all provisions of the
final version of the health insurance
rebate bill which passed Congress in
December. However, this measure ad-
dresses the concerns which prompted
the President to veto the rebate bill,
by eliminating the language regarding
Government contributions.

In addition to providing authority
for retirees to receive rebates, this leg-
islation provides for open seasons
before the start of any contract year
in which there are changes in the Fed-
eral Employees Health Benefits Pro-
gram. Additional modifications are
made in the Federal Health Program
including reinstatement of authority
to make payments to nonmedical
health care providers in medically un-
derserved areas.

My legislation also incorporates
modifications in the civil service retire-
ment system. A number of technical
clarificaitons are made to the Civil
Service Retirement Spouse Equity Act
of 1984 regarding benefits for former
spouses. And, this measure includes
provisions I originally introduced to
give Federal retirees a second chance
to provide survivor benefits for their
spouse.

I urge my colleagues to support this
measure and join with me in pressing
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for immediate passage of this legisla-
tion. We must not require Federal em-
ployees and retirees to continue to
wait for the legislation needed to pro-
vide them with rebates.

I ask unanimous consent that the
text of the bill be printed in the
RECORD.

There being no objection, the bill
was ordered to be printed in the
RECORD, as follows:

S. 2020

Be it enacted by the Senate and House of
Representatives of the Uniled States of
America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Federal Em-

ployees Benefits Improvement Act of 1986".

TITLE I—FEDERAL EMPLOYEE HEALTH
BENEFITS

SEC. 101. AUTHORITY TO PAY CERTAIN HEALTH
CARE PROFESSIONALS.

(a) DerFINITIONS.—Section 8901 of title 5,
United States Code, is amended—

(1) by striking out “and” at the end of
paragraph (9);

(2) by striking out the period at the end of
paragraph (10) and inserting in lieu thereof
a semicolon; and

(3) by adding at the end thereof the fol-
lowing new paragraphs:

“(11) ‘certified nurse-midwife’ has the
same meaning given to such term in section
1905(m) of the Social Security Act; and

“(12) ‘qualified clinical social worker’
means an individual—

“(A) who is licensed or certified as a clini-
cal social worker by the State in which such
individual practices; or

“(B) who, if such State does not provide
for the licensing or certification of clinical
social workers—

“(i) is certified by a national professional
organization offering certification of clinical
social workers; or

“(il) meets equivalent requirements (as
prescribed by the Office).”.

(b) NURSES AND NURSE-MIDWIVES.—Section
8902(k) of title 5, United States Code, is
amended by striking out “or optometrist”
each place it appears and inserting in lieu
thereof *, optometrist, nurse, or certified
nurse-midwife”.

(c) CrinicarL SociaL WoRKERs.—Section
8902(k) of title 5, United States Code, is fur-
ther amended—

(1) by striking out “(k)" and inserting in
lieu thereof “(k)(1)";

(2) by striking out the last sentence; and

(3) by inserting at the end thereof the fol-
lowing:

“(2) When a contract under this chapter
requires payment or reimbursement for
services which may be performed by a quali-
fied clinical social worker, an employee, an-
nuitant, family member, or former spouse
covered by the contract shall be entitled
under the contract to have payment or re-
imbursement made to him or on his behalf
for the services performed. As a condition
for the payment or reimbursement, the con-
tract—

“(A) may require that the services be per-
formed pursuant to a referral by a psychia-
trist; but

“(B) may not require that the services be
performed under the supervision of a psy-
chiatrist or other health practitioner.

*“(3) The provisions of this subsection
shall not apply to group practice prepay-
ment plans."”.
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(d) ErreEcTivE DaTes.—The amendments
made by subsections (a), (b), and (¢) shall be
effective with respect to contracts entered
into or renewed for calendar years begin-
ning after December 31, 1986.

SEC. 102, ELIMINATION OF REQUIREMENT OF
THREE MEDICAL SPECIALTIES FOR
GROUP-PRACTICE PREPAYMENT
PLANS.

The second sentence of section 8903(4XA)
of title 5, United States Code, is amended to
read as follows: “The group shall include at
least 3 physicians who receive all or a sub-
stantial part of their professional income
from the prepaid funds and who represent 1
or more medical specialties appropriate and
necessary for the population proposed to be
served by the plan.”.

SEC. 103. AUTHORITY TO WAIVE CERTAIN ELIGIBIL-
ITY REQUIREMENTS.

Section 8905(b) of title 5, United States
Code, is amended by adding at the end
thereof the following new sentence: “The
Office may, in its sole discretion, waive the
requirements of this subsection in the case
of an individual who fails to satisfy such re-
guirements if the Office determines that,
due to exceptional circumstances, it would
be against equity and good conscience not to
allow such individual to be enrolled as an
annuitant in a health benefits plan under
this subchapter.”.

SEC. 104. ANNUAL OPEN SEASON.

(a) In GENERAL.—Section 8905(f) of title 5,
United States Code, is amended to read as
follows:

“(fX(1) Under regulations prescribed by
the Office, the Office shall, before the start
of any contract term in which—

“(A) an adjustment is made in any of the
rates charged or benefits provided under a
health benefits plan described by section
8903 or 8903a of this title,

‘“B) a newly approved health benefits
plan is offered, or

“(C) an existing plan is terminated,
provide a period of not less than 3 weeks
during which any employee, annuitant, or
former spouse enrolled in a health benefits
plan described by such section shall be per-
mitted to transfer that individual's enroll-
ment to another such plan or to cancel such
enrollment.

“(2) In addition to any opportunity afford-
ed under paragraph (1) of this subsection,
an employee, annuitant, or former spouse
enrolled in a health benefits plan under this
chapter shall be permitted to transfer that
individual's enrollment to another such
plan, or to cancel such enrollment, at such
other times and subject to such conditions
as the Office may prescribe in regulations.”.

(b) ErFeECTIVE DATE.—The amendment
made by subsection (a) shall be effective
with respect to contracts entered into or re-
newed for calendar years beginning after
December 31, 1986.

SEC. 105. AUTHORITY TO REFUND CERTAIN CON-
TRIBUTIONS TO ENROLLEES.

The last sentence of section 8909(b) of
title 5, United States Code, is amended by
striking out “employees” and inserting in
lieu thereof “enrollees™.

SEC. 106. HEALTH SERVICES FOR MEDICALLY UN-
DERSERVED POPULATIONS.

(a) IN GENERAL.—(1) Section 3 of the Act
entitled “An Act to amend chapter 89 of
title 5, United States Code, to establish uni-
formity in Federal employee health benefits
and coverage by preempting certain State or
local laws which are inconsistent with such
contracts, and for other purposes”, ap-
proved September 17, 1978 (Public Law 95-
368; 92 Stat. 606; 5 U.S.C. 8902 note), is
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amended by striking out *'; except that such
provisions shall not apply to services provid-
ed after December 31, 1984"".

(2) Section 5(b) of the Act entitled “An
Act to amend the provisions of chapters 83
and 89 of title 5, United States Code, which
relate to survivor benefits for certain de-
pendent children, and for other purposes”,
approved January 2, 1980 (Public Law 96-
179; 93 Stat. 1300; 5 U.S.C 8902 note), is
amended by striking out “and before Janu-
ary 1, 1985,".

(3) Section 8902(m)(2)(A) of title 5, United
States Code, is amended by adding at the
end thereof the following: “This paragraph
shall apply with respect to a gualified clini-
cal social worker covered by subsection
(kX2) of this section without regard to
whether such contract contains the require-
ment authorized by clause (i) of the second
sentence of subparagraph (A) of such sub-
section (kX2)."”.

(b) ErrFecTIVE DATE.—The amendments
made by subsection (a) shall take effect
with respect to services provided after De-
cember 31, 1984.

SEC. 107. MENTAL HEALTH, ALCOHOLISM, AND
DRUG ADDICTION BENEFITS.

(a) PinpInNGs.—The Congress finds that—

(1) the treatment of mental illness, alco-
holism, and drug addiction are basic health
care services which are needed by approxi-
mately 40,000,000 Americans each year;

(2) treatment of mental illness, alcohol-
ism, and drug addiction is increasingly sue-
cessful;

(3) timely and appropriate treatment of
mental illness, alcoholism, and drug addie-
tion is cost effective in terms of restored
productivity, reduced utilization of other
health services, and reduced social depend-
ence; and

(4) mental illness is a problem of grave
concern to the people of the United States
and is widely but unnecessarily feared and
misunderstood.

(b) Sense oF THE CoNGRESS.—It is the
sense of the Congress—

(1) that participants in the Federal em-
ployees health benefits program should re-
ceive adequate benefits coverage for treat-
ment of mental illness, alcoholism, and drug
addiction; and

(2) that the Office of Personnel Manage-
ment should encourage participating health
benefits plans to provide adequate benefits
relating to treatment of mental illness, alco-
holism, and drug addiction (including bene-
fits relating to coverage for inpatient and
outpatient treatment and catastrophic pro-
tection benefits).

SEC. 108. STUDY OF THE ADEQUACY OF HEALTH
BENEFITS PROGRAM INFORMATION,

(a) IN GENERAL.—Not later than March 1,
1986, the Office of Personnel Management
shall (1) study the adequacy of any sources
or methods currently provided under chap-
ter 89 of title 5, United States Code, to assist
individuals in making informed decisions
concerning the choice of a health benefits
plan under such chapter and the use of ben-
efits available under any such plan, and (2)
submit to the Committee on Post Office and
Civil Service of the House of Representa-
tives and the Committee on Governmental
Affairs of the Senate a report on the find-
ings and determinations of the Office re-
sulting from such study.

(b) REPORT REQUIREMENTS.—The report re-
quired by subsection (a) shall include—

(1) an assessment of the adequacy of the
sources and methods referred to in such
subsection in advising individuals with re-
spect to the coordination of benefits under
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chapter 89 of title 5, United States Code,
with benefits available under other health
insurance programs established by or under
Federal law, including title XVIII of the
Social Security Act; and

(2) the administrative actions and any rec-
ommendations for legislation which the
Office considers necessary in order to im-
prove the effectiveness of any such source
or method.

SEC. 109. DEMONSTRATION PROJECT.

(a) DeEFINITIONS.—For the purposes of this
section—

(1) “health protection” means activities to
minimize environmental and other work-
place conditions which cause or aggravate
stress, illness, disability, or other health im-
pairments, including such activities as—

(A) accommodation of the handicapped;

(B) review of plans for new or altered fa-
cilities;

(C) routine inspections, surveys, studies of
worksites;

(D) inspections of worksites by a physi-
cian, nurse, or other licensed health profes-
sional with training in occupational safety
and health;

(E) evaluation and monitoring of worksite
hazards; and

(F) investigations of causes of occupation-
al disease or injury,;

(2) “health promotion” means activities to
encourage the development of health en-
hancing habits and practices, including ac-
tivities encouraging—

(A) cessation of tobacco smoking;

(B) reduction in the misuse of alcohol,
drugs, and other chemical substances;

(C) improvements in nutrition;

(D) improvements in physical fitness, in-
cluding weight reduction; and

(E) control of stress;

(3) "disease prevention" means activities
to prevent unnecessary illnesses, morbidity,
disability, and medical treatment, includ-
ing—

(A) occupationally related examinations;

(B) general health assessments;

(C) biological monitoring;

(D) immunizations, chemoprophylaxis, fit-
ting respirators and hearing protectors, use
of barrier creams, control of high blood
pressure, control of sexually transmittable
diseases, care to improve pregnancy out-
come, control of toxic agents, control or
elimination of hazards leading to accidental
injuries, control of infectious agents, and
other health intervention activities; and

(E) referral to private physicians, dentists,
and other licensed health professionals;

(4) “secondary prevention” means—

(A) activities to provide on-the-job emer-
gency health and dental care and assistance,
and

(B) rehabilitation or follow-up care after
emergency care,
to reduce morbidity, disability, lost produc-
tivity, and medical treatment.

(b) IN GENERAL.—The Director of the
Office of Personnel Management, in consul-
tation with the Secretary of Health and
Human Services, shall establish and carry
out at least one demonstration project to
determine—

(1) the most effective (including cost-ef-
fective) means of—

(A) furnishing health protection, health
promotion, disease prevention, and second-
ary prevention services to Federal Govern-
ment employees,

(B) encouraging such employees to adopt
good health habits;
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(C) reducing health risks to such employ-
ees, particularly the risks of heart disease,
cancer, stroke, diabetes, anxiety, depression,
and lifestyle-related accidents;

(D) reducing medical expenses of such em-
ployees through health protection, health
promotion, disease prevention, and second-
ary prevention activities;

(E) enhancing employee productivity and
reducing health related liability of the Fed-
eral Government through a comprehensive
occupational health program; and

(F) carrying out a program—

(i) to train employees under the jurisdic-
tion of a Federal Government agency to fur-
nish health protection, health promotion,
disease prevention, and secondary preven-
tion services to employees of such agency;
and

(ii) to promote interagency agreements
under which trained employees of an
agency are available to furnish such services
to employees of other Federal Government
agencies, subject to reimbursement of the
costs of the agency in making the trained
employees available; and

(2) the cost effectiveness of organizational
structures and of social and educational pro-
grams which may be useful in achieving the
objectives described in clause (1).

(e)X(1) CoNpUCT OF THE DEMONSTRATION
ProJecT.—The demonstration project de-
scribed in subsection (b) shall be conducted
in cooperation with at least one—

(A) health profession school;

(B) allied health profession or nurse train-
ing institution; or

(C) public or private entity which provides
health care.

(2XA) The Director of the Office of Per-
sonnel Management, in consultation with
the Secretary of Health and Human Serv-
ices, may enter into contracts with, or make
grants to, any school of medicine, school of
osteopathy, school of public health, school
of nursing, health maintenance organiza-
tion, or other qualified health care provider
for the purpose of carrying out the demon-
stration project described in subsection (b).

(B) The authority of the Director of the
Office of Personnel Management to enter
into contracts or to make grants under sub-
paragraph (A) is effective for fiscal year
1986 and subsequent fiscal years only to
such extent or in such amounts as are pro-
vided in appropriation Acts.

(C) For the purposes of this paragraph,
the terms “‘school of medicine' and “school
of osteopathy” have the same meanings as
provided for such terms in section 701(4) of
the Public Health Service Act (42 U.S.C.
292a(4)).

(d) ReporT.—Not later than 60 days after
the date the demonstration project required
by subsection (b) terminates, the Director of
the Office of Personnel Management, in
consultation with the Secretary of Health
and Human Services, shall submit to Con-
gress a report on the project.

(e) ESTABLISHMENT AND TERMINATION RE-
QUIREMENTS.—The demonstration project re-
quired by subsection (b) shall be established
not later than 6 months after the date of
enactment of this Act and shall terminate
on the date 2 years after such date of enact-
ment.

SEC. 110. ADDITIONAL TYPE OF HEALTH BENEFITS
PLAN.

Paragraph (4) of section 8903 of title 5,
United States Code, is amended by adding
at the end thereof the following new sub-
paragraph:

*(C) MIXED
Mixed model prepayment plans which are a

MODEL PREPAYMENT PLANS.—
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combination of the type of plans described

in subparagraph (A) and the type of plans

described in subparagraph (B)."”.

SEC. 111. RESTRICTIONS RELATING TO AMOUNTS
REFUNDED TO THE EMPLOYEES
HEALTH BENEFITS FUND FROM CAR-
RIERS' SPECIAL RESERVES.

(a) ProHIBITED TRANSFERS.—(1) No
amount in the Employees Health Benefits
Fund may be transferred to the general
fund of the Treasury of the United States
or the United States Postal Service as a
r;sult of a refund described in paragraph
(2).

(2) This subsection applies with respect to
any refund made by a carrier during fiscal
year 1986 or 1987 to the Employees Health
Benefits Fund to the extent that such
refund represents amounts in excess of the
minimum level of financial reserves neces-
sary to be held by such carrier to ensure the
stable and efficient operation of its health
benefits plan.

(b) RESTRICTION RELATING TO USE oF CER-
TAIN AMOUNTS IN THE Funp.—(1) Any
amount which is in the Employees Health
Benefits Fund, and which is described in
paragraph (2), may be used solely for the
purpose of paying the Government contri-
bution under chapter 89 of title 5, United
States Code, for health benefits for annu-
itants enrolled in health benefits plans.

(2) This subsection applies with respect to
any amounts—

(A) which are referred to in subsection
(a)2); and

(B) which are attributable to Government
contributions (other than contributions by
the government of the District of Columbia)
that were made under section 8906(b) of
title 5, United States Code, as determined
under regulations which the Office of Per-
sonnel Management shall prescribe.

(¢) DerFiniTiIONS.—For the purpose of this
section—

(1) the term “Employees Health Benefits
Fund” refers to the fund described in sec-
tion 8909(a) of title 5, United States Code;

(2) the term “carrier” has the meaning
given such term by section 8901(7) of such
title; and

(3) the term “health benefits plan" has
the meaning given such term by section
8901(6) of such title.

TITLE 1I—CIVIL SERVICE SPOUSE AND
FORMER SPOUSE EQUITY IMPROVEMENTS
SEC. 201. REVISION OF THE APPLICATION AND SPE-
CIAL ELECTIONS PROVISIONS OF THE
CIVIL SERVICE RETIREMENT SPOUSE

EQUITY ACT OF 1984.

(a) AppPLicATION.—Section 4(a) of the Civil
Service Retirement Spouse Equity Act of
1984 (Public Law 98-615; 98 Stat. 3204) is
amended to read as follows:

“(a)1) Except as provided in paragraphs
(3), (4), (5), and (6) and subsections (b) and
(¢), the amendments made by section 2 of
this Act shall take effect May 7, 1985, and
shall apply—

“(A) to any individual who, on or after
such date, is married to an employee or
Member who, on or after such date, retires,
dies, or applies for a refund of contributions
under subchapter I1I of chapter 83 of title 5,
United States Code, and

*“(B) to any individual who, as of such
date, is married to a retired employee or
Member,
unless (i) such employee or Member has
waived, under the first sentence of section
8339(jX1) of such title (or a similar prior
provision of law), the right of that individ-
ual's spouse to receive a survivor annuity, or
(ii) in the case of a post-retirement marriage
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or remarriage, an election has not been
made before such date by such employee or
Member with respect to such individual
under the applicable provisions of section
8339(j)1) or 8339(k)2) of such title, as the
case may be (or a similar prior provision of
law).

“(2) Except as provided in subsection (f),
the amendments made by section 3 of this
Act shall take effect May 7, 1985, and shall
apply to any individual who, on or after
such date, is married to an employee or an-
nuitant.

“(3) The amendments made by subpara-
graphs (B)(iii) and (C)ii) of section 2(4) of
this Act (relating to the termination of sur-
vivor benefits for a widow or widower who
remarries before age 55) and the amend-
ments made by subparagraph (F) of such
section 2(4) (relating to the restoration of a
survivor annuity upon the dissolution of
such a remarriage) shall apply—

“(A) in the case of a remarriage occurring
on or after the date of the enactment of
this Act; and

“(B) with respect to periods beginning on
or after such date.

“(4XA) Except as provided in subpara-
graph (B), the amendment made by section
2(3%A) of this Act (but only to the extent
that it amends title 5, United States Code,
by adding a new section 8339(j)}5)C)) and
the amendment made by section 2(3X(C) of
this Act (which relate to the election of a
survivor annuity for a spouse in the case of
a post-retirement marriage or remarriage)
shall apply—

“(i) to an employee or Member who retires
before, on, or after May 7, 1985; and

“(ii) in the case of a marriage occurring on
or after May 7, 1985,

“(B) The amendments referred to in sub-
paragraph (A) shall not apply in the case of
a marriage of an employee or Member retir-
ing before May 7, 1985, if the marriage oc-
curred after May 6, 1985, and before the
date of the enactment of the Federal Em-
ployees Benefits Improvement Act of 1986.

“C) Any election by an employee or
Member described in subparagraph (B) to
provide a survivor annuity for that individ-
ual's spouse by a marriage deseribed in such
subparagraph shall be effective if made in
accordance with the applicable provisions of
section 8339(jX1) or B339(kX2) of title 5,
United States Code, as the case may be, as
in effect on May 6, 1985.

“(5)A) Paragraphs (2), (3), (4), and (5X(B)
of section B339(j) of title 5, United States
Code (as added by section 2(3)A) of this
Act), shall apply in the case of a former
spouse of an employee or Member whose
marriage to such employee or Member ter-
minated before May 7, 1985, if such employ-
ee or Member retires on or after such date.

“(BXi) The requirement described in
clause (ii) shall not apply to an election
made by an employee or Member under sec-
tion 8339(jX3) of title 5, United States Code
(as amended by section 2(3)(A) of this Act),
in order to provide a survivor annuity under
section 8341(h) of such title (as amended by
section 2(4)XG) of this Act) in the case of a
former spouse referred to in subparagraph
(A) if the election meets the requirements
of clause (iii).

*“(ii) The requirement referred to in clause
(i) is the requirement prescribed in section
8339(j)(3) of title 5, United States Code, for
an employee or Member to make an election
in the case of a former spouse under such
section 8339(j)(3) at the time of retirement
or, if later, within 2 years after the date on
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which the marriage of the former spouse to
the employee or Member is dissolved.

“(iii) Clause (i) applies to an election
which s made by an employee or Member
who retires on or after May 7, 1985, and
before the date of the enactment of the
Federal Employees Benefits Improvement
Act of 1986, and is received by the Office of
Personnel Management within the 2-year
period beginning on the date of the enact-
ment of such Act.

“(C) A survivor annuity shall be paid a
former spouse as provided in section 8341(h)
of title 5, United States Code (as amended
by section 2(4MG) of this Act), pursuant to
an election made in the case of such former
spouse under this paragraph.

“(D) The amendments made by para-
graphs (6) and (7) of section 2 of this Act
shall apply in the case of survivor annuities
and elections authorized by this paragraph.

“(6) The amendment made by section
2(4)A) of this Act (relating to the definition
of a widow or widower) and the amendment
made by section 2(4XG) of this Act (but
only to the extent that it amends title 5,
United States Code, by adding a new section
8341(i)) shall apply with respect to any mar-
riage occurring on or after the date of the
enactment of this Act.”.

(b) ENTITLEMENT OF A FORMER SPOUSE IN
Case oF RETIREMENT OR DEATH oF AN EmM-
PLOYEE OR MEMBER BEFORE THE KEFFECTIVE
DaTteE.—Section 4(b) of the Civil Service Re-
tirement Spouse Equity Act of 1984 (Public
Law 98-615; 98 Stat. 3205) is amended—

(1) in paragraph (1)—

(A) by striking out “the one hundred and
eightieth day after the date of enactment of
this Act” in the matter before subparagraph
(A) and inserting in lieu thereof “May 1T,
1985, or who died after becoming eligible to
retire and before such date,”;

(B) by striking out “retired” in the matter
before clause (i) in subparagraph (B); and

(C) by striking out clause (iii) in subpara-
graph (B) and by redesignating clauses (iv),
(v), and (vi) of such subparagraph as clauses
(ii), (iv), and (v), respectively; and

(2) by redesignating paragraph (4) as
paragraph (5);

(3) by inserting after paragraph (3) the
following new paragraph (4):

“(4)(A) A former spouse of an employee or
Member referred to in the matter before
subparagraph (A) in paragraph (1) of this
section shall be entitled to a survivor annu-
ity under subparagraph (B) of such para-
graph if—

“(i) the former spouse satisfies the re-
quirements of clauses (ii) through (v) of
such subparagraph (B); and

“(ii) there is no surviving spouse of the
employee or Member and no other former
spouse of such employee or Member who is
entitled to receive a survivor annuity under
subchapter III of chapter 83 of title 5,
United States Code, based on the service of
such employee or Member which is credita-
ble under such subchapter and there is no
other person who has been designated to re-
ceive a survivor annuity under such sub-
chapter by reason of an insurable interest in
such employee or Member.

“(B) For the purposes of this paragraph,
the term ‘surviving spouse’ means a widow
or a widower as defined in paragraphs (1)
and (2), respectively, of section 8341(a) of
title 5, United States Code."”; and

(4) in paragraph (5), as redesignated by
clause (2) of this subsection—

(A) by striking out “Member,” in the
matter before subparagraph (A) and insert-
ing in lieu thereof ‘“Member (or of that por-
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tion of the annuity which such employee or
Member may have designated for this pur-
pose under paragraph (1)XA) of this subsec-
tion),”; and

(B) by striking out "section 8341(b)(4)"” in
the matter following subparagraph (B) and
inserting in lieu thereof ‘“section
8341(h)2)".

(c) EvLiGiBILITY OF CERTAIN FORMER
Spouses To ENROLL IN A FEDERAL EMPLOYEES
HeaLTH BENEFITS PLAN.—(1) The first sen-
tence of section 4(f) of the Civil Service Re-
tirement Spouse Equity Act of 1984 is
arr;ended to read as follows: “Any individ-
ual—

“(1) who is entitled to a survivor annuity
under subsection (b) of this section or pur-
suant to an election authorized by reason of
the application of subsection (a)5) of this
section,

*(2) as to whom a court order or decree re-
ferred to in section 8345(j) of title 5, United
States Code (or similar provision of law
under a retirement system for Government
employees other than the Civil Service Re-
tirement System) has been issued before
May T, 1985, or

“(3) who is entitled (other than as de-
scribed in paragraph (2)) to an annuity or
any portion of an annuity as a former
spouse under a retirement system for Gov-
ernment employees as of May 7, 1985,

shall be considered to have satisfied section
8901(10XC) of title 5, United States Code, as
amended by this Act.”.

(2) The second sentence of such section
4(f) is amended—

(A) by inserting “*, within 12 months after
the date of the enactment of the Federal
Employees Benefits Improvement Act of
1986, before “enroll”; and

(B) by inserting before the period at the
end the following: “(other than the condi-
tions prescribed in subparagraphs (A) and
(B) of paragraph (1) of such section
8905(e))”.

(d) AppiTioNaAL ELecTioN.—(1) Notwith-
standing the time limitation prescribed in
subparagraph (A) of section 4(bX1) of the
Civil Service Retirement Spouse Equity Act
of 1984, an election may be made under
such subparagraph before the expiration of
the 12-month period beginning on the date
on which the regulations under paragraph
(3) of this subsection first take effect.

(2) Any retired employee or Member who
has made an election under section
4(b)(1)XA) of the Civil Service Retirement
Spouse Equity Act of 1984 (as in effect at
the time of such election) before the regula-
tions under paragraph (3) of this subsection
become effective may modify such election
by designating, in writing, that only a por-
tion of such employee or Member's annuity
is to be used as the base for the survivor an-
nuity for the former spouse for whom the
election was made. A modification under
this subparagraph shall be subject to the
deadline under paragraph (1) of this subsec-
tion.

(3) The Office of Personnel Management
shall prescribe regulations to carry out this
subsection, including regulations under
which an appropriate refund shall be made
in the case of a modification under para-
graph (2) of this subsection.

SEC. 202, CREDIT FOR MILITARY SERVICE.

Section 8332(j)(1) of title 5, United States
Code, is amended by striking out “widow”
each place it appears and inserting in lieu
thereof “spouse, former spouse”.

SEC. 203. ANNUITY REDUCTIONS.

(a) IRREVOCABILITY OF A JOINT SPOUSAL

Waiver.—Section 8339(jX3) of title 5,
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United States Code, is amended by inserting
“, unless all rights to survivor benefits for
such former spouse under this subchapter
based on marriage to such employee or
Member were waived under paragraph (1) of
this subsection” before the period at the
end of the first sentence.

(b) REPLACEMENT OF TERMINATED REDUC-
TION.—Section 8339(jX5XB) of title 5,
United States Code, is amended to read as
follows:

“(B) Any reduction in an annuity for the
purpose of providing a survivor annuity for
a former spouse of a retired employee or
Member shall be terminated for each full
month after the former spouse remarries
before reaching age 55 or dies. This reduc-
tion shall be replaced by an appropriate re-
duction or reductions under paragraph (4)
of this subsection if the retired employee or
Member has (i) another former spouse who
is entitled to a survivor annuity under sec-
tion 8341(h) of this title, (ii) a current
spouse to whom the employee or Member
was married at the time of retirement and
with respect to whom a survivor annuity
was not jointly waived under paragraph (1)
of this subsection, or (iii) a current spouse
whom the employee or Member married
after retirement and with respect to whom
an election has been made under subpara-
graph (C) of this paragraph or subsection
(kX(2) of this section.”.

(c) ELECTIONS RELATING TO A SURVIVOR AN-
NUITY FOR A PERSON WHO Has AN INSURABLE
INTEREST IN AN ANNUITANT.—(1) Section
8339(jX5XC) of title 5, United States Code,
is amended by adding at the end thereof the
following:

“(v) An election to provide a survivor an-
nuity to a person under this subparagraph—

“(I) shall prospectively void any election
made by the employee or Member under
subsection (kX 1) of this section with respect
to such person; or

“(II) shall, if an election was made by the
employee or Member under such subsection
(kX1) with respect to a different person,
prospectively void such election if appropri-
ate written application is made by such em-
ployee or Member at the time of making the
election under this subparagraph.

“{vi) The deposit provisions of clauses (ii)
and (iii) of this subparagraph shall not
apply if—

“(I) the employee or Member makes an
election under this subparagraph after
having made an election under subsection
(k)(1) of this section; and

“(II) the election under such subsection
(k)1) becomes void under clause (v) of this
subparagraph.”.

(2) Section 8339(k)(1) of such title is
amended by adding at the end thereof the
following: “In the case of a married employ-
ee or Member, an election under this para-
graph on behalf of the spouse may be made
only if any right of such spouse to a survi-
vor annuity based on the service of such em-
ployee or Member is waived in accordance
with subsection (j)(1) of this section."”.

(3) Paragraph (2) of section 8339(k) of
such title is amended—

(A) by striking out subparagraph (BXi)
and inserting in lieu thereof the following:

“(BX1) The election and reduction shall
take effect on the first day of the first
month beginning after the expiration of the
9-month period beginning on the date of
marriage. Any such election to provide a
survivor annuity for a person—

“(I) shall prospectively void any election
made by the employee or Member under
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paragraph (1) of this subsection with re-
spect to such person; or

“(II) shall, if an election was made by the
employee or Member under such paragraph
with respect to a different person, prospec-
tively void such election if appropriate writ-
ten application is made by such employee or
Member at the time of making the election
under this paragraph.”;

(B) by striking out “(other than an em-
ployee or Member who made a previous
election under paragraph (1) of this subsec-
tion)" in subparagraph (B)(ii); and

{C) by adding at the end thereof the fol-
lowing new subparagraph (D):

“(D) Subparagraphs (B)(ii) and (C) of this
paragraph shall not apply if—

*“(i) the employee or Member makes an
election under this paragraph after having
made an election under paragraph (1) of
this subsection; and

(i) the election under such paragraph (1)
becomes void under subparagraph (B)i) of
this paragraph.”.

(d) ErrFeEcTIVE DATE.—The amendments
made by this section shall take effect May 7,
1985.
SEC. 204. PRORATED COST-OF-LIVING ADJUST-

MENTS FOR THE FIRST YEAR.

Section 8340(c)(1) of title 5, United States
Code, is amended—

(1) by striking out “or widower"” the first
time it appears and inserting in lieu thereof
*, widower, or former spouse,”; and

(2) by striking out “or widower” the
second and third time it appears and insert-
ing in lieu thereof *, widower, former
spouse, or insurable interest designee".

SEC. 205. SURVIVOR BENEFITS FOR CHILDREN,

(a) EQUITABLE SURVIVOR ANNUITIES FOR
SurviviNg CHILDREN.—Section 8341(e) of
title 5, United States Code, is amended—

(1) by redesignating paragraphs (1) and
(2) as paragraphs (2) and (3), respectively;

and

(2) by inserting before paragraph (2), as
redesignated by clause (1), the following
new paragraph:

“(1) For the purposes of this subsection,
‘former spouse' includes a former spouse
who was married to an employee or Member
for less than 9 months and a former spouse
of an employee or Member who completed
less than 18 months of service covered by
this subchapter.”.

(b) INDIVIDUAL DETERMINATION OF SURVI-
vOR ANNUITY AMOUNT.—Section 8341(eX2)
of title 5, United States Code, as redesignat-
ed by subsection (a)1) of this section, is
amended by striking out “each surviving
child” both times it appears and inserting in
lieu thereof “that surviving child".

SEC, 206. DEFERRED ANNUITIES FOR FORMER
SPOUSES OF FORMER MEMBERS OF
CONGRESS.

Section 8341(h)(1) of title 5, United States
Code, is amended by striking out “or annui-
tant” and inserting in lieu thereof “annui-
tant, or former Member who was separated
from the service with title to a deferred an-
nuity under section 8338(b) of this title”.
SEC. 207. CHANGES IN COURT ORDERS AFTER

DEATH.

Section 8341(h)4)A) of title 5, United
States Code, is amended by inserting “or
death” after “retirement”.

SEC. 208. EFFECT OF A SEPARATION AGREEMENT
ON REFUND OF A LUMP-SUM CREDIT.

Section 8342(j)1)(B) of title 5, United
States Code, is amended to read as follows:

“(B) shall be subject to the terms of a
court decree of divorce, annulment, or legal
separation or any court order or court ap-
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proved property settlement agreement inci-
dent to such decree if—

“(i) the decree, order, or agreement ex-
pressly relates to any portion of the lump-
sum credit involved; and

“(ii) payment of the lump-sum credit
would extinguish entitlement of the em-
ployee’s or Member's spouse or former
spouse to a survivor annuity under section
8341(h) of this title or to any portion of an
annuity under section 8345(j) of this title.”.
TITLE 1II—MISCELLANEOUS CIVIL SERVICE

AMENDMENTS
SEC. 301. RECEPTION AND REPRESENTATION EX-
PENSES OF THE OFFICE OF PERSON-
NEL MANAGEMENT,

Section 1103(a) of title 5, United States
Code, is amended—

(1) by striking out “and” after paragraph
)

(2) by striking out the period after para-
graph (8) and by inserting in lieu thereof *;
and”; and

(3) by inserting after paragraph (8) the
following:

“(9) incurring official reception and repre-
sentation expenses of the Office subject to
any limitation prescribed in any law.".

SEC. 302. EXCEPTION TO NOTICE REQUIREMENTS
FOR ROUTINE PAY MATTERS.

Section 1103(b) of title 5, United States
Code, is amended by adding at the end
thereof the following new paragraph:

““(4) Paragraphs (1) and (2) of this subsec-
tion and section 1105 of this title shall not
apply to the establishment of any schedules
or rates of basic pay or allowances under
subpart D of part III of this title. The pre-
ceding sentence does not apply to the estab-
lishment of the procedures, methodology, or
criteria used to establish such schedules,
rates, or allowances."”.

SEC. 303. PREDEPARTURE ALLOWANCE.

Section 5924(2)(A) of title 5, United States
Code, is amended by inserting after “United
States” the following: *, its territories or
possessions, the Commonwealth of Puerto
Rico, or the areas and installations in the
Republic of Panama made available to the
United States pursuant to the Panama
Canal Treaty of 1977 and related agree-
ments".

SEC. 304. DENTAL CARE IN GOVERNMENT MEDICAL
FACILITIES OVERSEAS.

The second sentence of section 5 of the
Act of May 10, 1943 (24 U.S.C. 35; 57 Stat.
81) is amended to read as follows: “Routine
dental care, other than dental prosthesis
and orthodontia, may be furnished to such
persons who are outside the naval service
under the same conditions as are prescribed
in section 4 of this Act for hospital and dis-
pensary care for such persons.”.

SEC. 305. MINIMUM ANNUITY UNDER THE CIVIL
SERVICE RETIREMENT AND DISABIL-
ITY SYSTEM.

(a) RepeaL.—Section 8345(f) of title 5,
United States Code, is repealed.

(b) SavinGgs PROVISION.—AN annuity pay-
able from the Civil Service Retirement and
Disability Fund as of the day before the
date of enactment of this Act shall not be
reduced—

(1) by reason of the repeal of section
8345(f) of title 5, United States Code; or

(2) if or to the extent that the reduction is
to be made for the purpose of eliminating
an overpayment resulting from the manner
in which such section 8345(f) has been ad-
ministered by the Office of Personnel Man-
agement.

(c) RATIFICATION OF ERRONEOUS Pay-
MENTS.—Any individual to whom an over-
payment of an annuity has been made from
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the Civil Service Retirement and Disability
Fund before the date of enactment of this
Act shall be deemed to have been entitled to
that overpayment if and to the extent that
such overpayment resulted from the
manner in which the Office of Personnel
Management has administered section
8345(f) of title 5, United States Code.

(d) ApJusTMENTS OF CERTAIN REDUC-
TioNS.—(1) Effective for any month after
the date of enactment of this Act, the
amount of any annuity which—

(A) is payable from the Civil Service Re-
tirement and Disability Fund; and

(B) was reduced after June 30, 1985, and
before the date of enactment of this Act, to
eliminate any overpayment resulting from
the manner in which the Office of Person-
nel Management administered section
8345(1) of title 5, United States Code,

shall not be less than the amount which
would have been payable as of such date of
enactment if the reduction described in
clause (B) had not been made.

(2)(A) The Office shall make a lump-sum
payment to each individual receiving an an-
nuity to which paragraph (1) applies.

(B) The lump-sum payment made to any
individual under this paragraph shall be
equal to the excess of—

(i) the total amount of the annuity pay-
ments which would have been made to the
individual for the period beginning with the
first month in which the reduction de-
scribed in paragraph (1XB) was made and
ending on the last day of the month in
which this Act is enacted if the reduction
had not been made, over

(ii) the total amount of the annuity pay-
ments which have been paid to such individ-
ual for that period.

SEC. 306. CIVIL SERVICE BENEFITS FOR FORMER
EMPLOYEES OF COUNTY COMMIT-
TEES.

(a) RETENTION.—Section 3502(a)(C) of title
5, United States Code, is amended by strik-
ing out “who is an employee in or under the
Department of Agriculture”,

(b) RATE OF PAY ON CHANGE OF POSITION.—
Section 5334(e) of title 5, United States
Code, is amended—

(1) by inserting a comma after *“may"; and

(2) by striking out “under the Department
of Agriculture,”.

(¢) ACCRUAL AND ACCUMULATION OF LEAVE.—
The first sentence of section 6312 of title 5,
United States Code, is amended by striking
out “in the case of any officer or employee
in or under the Department of Agriculture.

SEC. 307. 18-MONTH PERIOD TO ELECT A SURVIVOR
ANNUITY UNDER THE CIVIL SERVICE
RETIREMENT AND DISABILITY
SYSTEM.

(a) In GENERAL.—Section 8339 of title 5,
United States Code, is amended by adding
at the end thereof the following:

“(o)}1)A) An employee or Member—

*(i) who, at the time of retirement, is mar-
ried, and

“(ii) who notifies the Office at such time
(in accordance with subsection (j)) that a
survivor annuity under section 8341(b) of
this title is not desired,

may, during the 18-month period beginning
on the date of the retirement of such em-
ployee or Member, elect to have a reduction
under subsection (j) made in the annuity of
the employee or Member (or in such portion
thereof as the employee or Member may
designate) in order to provide a survivor an-
nuity for the spouse of such employee or
Member.
‘“(B) An employee or Member—
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“(i) who, at the time of retirement, is mar-
ried, and

“(ii) who at such time designates (in ac-
cordance with subsection (j)) that a limited
portion of the annuity of such employee or
Member is to be used as the base for a survi-
v;:u]' annuity under section 8341(b) of this
title,

may, during the 18-month period beginning
on the date of the retirement of such em-
ployee or Member, elect to have a greater
portion of the annuity of such employee or
Member so used.

“(2XA) An election under subparagraph
(A) or (B) of paragraph (1) of this subsec-
tion shall not be considered effective unless
the amount specified in subparagraph (B) of
this paragraph is deposited into the Fund
before the expiration of the applicable 18-
month period under paragraph (1).

“(B) The amount to be deposited with re-
spect to an election under this subsection is
an amount equal to the sum of—

*“(i) the additional cost to the System
which is associated with providing a survi-
vor annuity under subsection (bX2) of this
section and results from such election
taking into account (I) the difference (for
the period between the date on which the
annuity of the participant or former partici-
pant commences and the date of the elec-
tion) between the amount paid to such par-
ticipant or former participant under this
subchapter and the amount which would
have been paid if such election had been
made at the time the participant or former
participant applied for the annuity, and (II)
the costs associated with providing for the
later election; and

“(ii) interest on the additional cost deter-
mined under clause (i) of this subparagraph
computed using the interest rate specified
or determined under section 8334(e) of this
title for the calendar year in which the
amount to be deposited is determined.

“(3) An election by an employee or
Member under this subsection voids pro-
spectively any election previously made in
the case of such employee or Member under
subsection (j).

“(4) An annuity which is reduced in con-
nection with an election under this subsec-
tion shall be reduced by the same percent-
age reductions as were in effect at the time
of the retirement of the employee or
Member whose annuity is so reduced.

“(6) Rights and obligations resulting from
the election of a reduced annuity under this
subsection shall be the same as the rights
and obligations which would have resulted
had the employee or Member involved elect-
ed such annuity at the time of retiring.

“(6) The Office shall, on an annual basis,
inform each employee or Member who is eli-
gible to make an election under this subsec-
tion of the right to make such election and
the procedures and deadlines applicable to
such election.”.

(b) EFFECTIVE DATE AND APPLICATION.—(1)
The amendment made by subsection (a)
shall take effect 3 months after the date of
the enactment of this Act.

(2XA) Subject to subparagraph (B), the
amendment made by subsection (a) shall
apply with respect to employees and Mem-
bers who retire before, on, or after such
amendment first takes effect.

(B) For the purpose of applying the provi-
sions of paragraph (1) of section 8339(0) of
title 5, United States Code (as added by sub-
section (a) of this section) to employees and
Members who retire before the date on
which the amendment made by subsection
(a) first takes effect—
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(i) the period referred to in subparagraph
(A) or (B) of such paragraph (as the case
may be) shall be considered to begin on the
date on which such amendment first be-
comes effective; and

(ii) the amount referred to in paragraph
(2) of such section 8339(0) shall be comput-
ed without regard to the provisions of sub-
paragraph (BXii) of such paragraph (relat-
ing to interest).

(3) For purposes of this subsection, the
terms “employee” and “Member' each has
the meaning given that term in sections
8331(1) and 8331(2) of title 5, United States
Code, respectively.

By Mr. TRIBLE (for himself and
Mr. ARMSTRONG):

S. 2021. A bill to authorize humani-
tarian assistance for the National
Union for Total Independence of
Angola [UNITA]J; to the Committee on
Foreign Relations.

U.S. ASSISTANCE TO ANTI-COMMUNIST REBELS IN
ANGOLA

Mr. TRIBLE. Mr. President, today I
have introduced legislation on behalf
of myself and Mr. ARMSTRONG, author-
izing much-needed humanitarian as-
sistance to the anti-Communist rebel
forces under Jonas Savimbi—the Na-
tional Union for the Total Independ-
ence of Angola [UNITA]. This action
will serve as another symbol of Ameri-
ca's resolve to assist those resisting
Communist oppression.

Last year, the Congress took an im-
portant step by repealing the Clark
amendment. Today and in the days
ahead, it is crucial that we take the ad-
ditional step of providing direct aid to
the anti-Communist freedom fighters
under Jonas Savimbi.

Only in the past several years has
the United States been willing to pro-
vide visible, substantial assistance to
freedom fighters around the world. In
Afghanistan and in Nicaragua, we
have offered support to those forces
resisting tyranny.

Regrettably, we have failed to offer
the same support to Jonas Savimbi
and his anti-Communist forces, sup-
port which is needed now more than
ever.

Mr. President, 10 years ago, the Por-
tuguese withdrew from Angola. Short-
ly thereaftér, the Marxist Popular
Movement for the Liberation of
Angola [MPLA] seized power, and was
promptly rewarded with a massive in-
fusion of Soviet and Cuban assistance.
A mere 1 month after declaring a
Marxist state, the MPLA received an
estimated $50 million in Soviet aid, to-
gether with several thousand Cuban
combat troops and hundreds of Soviet
advisers.

Over the years,

the presence of
Soviet and Cuban personnel in Angola
has multiplied. Today, an estimated
5,000 to 10,000 advisers from the

Soviet Union, East Germany, and
Cuba are present in Angola. So too are
an estimated 30,000 Cuban combat
personnel.
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Over these years too, the Angolan
people’s hopes for democracy and free-
dom have been crushed. The MPLA's
constitution provides for popular par-
ticipation in the Government. But it is
the only legal political party in
Angola. The party's opponents have
been outlawed, and as a consequence,
Angolan citizens have no opportunity
to change their Government.

Moreover, the MPLA has proscribed
virtually every basic right. The State
Department’s country reports on
human rights practices paints a dismal
portrait of Angolan life:

In Angola today, there is no sem-
blance of due process, with respect to
either arrests or trials.

There is no freedom to travel within
Angola, and very little opportunity to
leave.

There is no freedom of speech.

There is no freedom of the press.

There is no freedom of assembly.

Moreover, Cuban forces appear in-
creasingly bent on reigning in the ac-
tivities of the Christian church in
Angola. At present, the majority of
Angolans are Christians, and perhaps
for this reason, the MPLA has not
moved to shut down all churches. But
the Government continues to empha-
size the importance of atheism and re-
mains critical of religion. Several
weeks ago, I sponsored a showing of
two films which detailed the bombing
of churches by Cuban military person-
nel.

Simply put, we are witnessing a mas-
sive effort by the Soviet Union, Cuba,
and the Marxist MPLA to extinguish
the last vestiges of freedom in Angola.
And this, we must not allow. Through-
out our history, Americans have be-
lieved that freedom is the birthright
of all people, that victories against
poverty are greatest and peace most
secure when people are free.

Recently, this Congress opened the
door to aiding the UNITA forces by re-
pealing the ill-advised Clark amend-
ment, which for a decade had banned
U.S. assistance to the Angolan rebels.
We must now walk through that
opened door. It is time again for the
United States to fulfill its historic
promise to combat tyranny and foster
freedom around the world.

The legislation will reward those
forces in Angola who believe in free-
dom and who are committed to democ-
racy. I urge my colleagues to join us in
the effort to aid the UNITA rebels by
cosponsoring this important bill, and
ask that the text of it be printed in
the RECORD.

There being no objection, the bill
was ordered to be printed in the
RECORD, as follows:

S. 2021

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That there
are authorized to be appropriated to such
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department or agency of the United States
as the President shall designate, except the
Central Intelligence Agency or the Depart-
ment of Defense, $27,000,000 for humanitar-
ian assistance to the National Union for the
Total Independence of Angola (UNITA).

Skc. 2. As used in this Act, the term “hu-
manitarian assistance” means the provision
of food, clothing, medicine, and other hu-
manitarian assistance, and it does not in-
clude the provision of weapons, weapons
systems, ammunition, or other equipment,
vehicles, or material which can be used to
inflict serious bodily harm or death.

By Mr. METZENBAUM:

S. 2022. A bill to amend the Clayton
Act regarding antitrust enforcement;
to the Committee on the Judiciary.

ANTITRUST IMPROVEMENT ACT

Mr. METZENBAUM. Mr. President,
today I am introducing legislation to
reform and improve our antitrust laws.
This legislation has three fundamen-
tal objectives: First, to strengthen
antitrust remedies; second, to provide
for careful consideration of cost reduc-
tions and foreign competition in anti-
trust analysis; and third, to improve
antitrust enforcement.

Three times in our Nation’s history
Congress has enacted major legislation
to prevent conduct that hurt competi-
tion. In 1890, Congress enacted the
law that remains today the most com-
prehensive and fundamental state-
ment of our antitrust principles, the
Sherman Act. In 1914, Congress
strengthened the antitrust laws by en-
acting the Clayton Act and the Feder-
al Trade Commission Act. In 1950,
Congress was again concerned that
mergers were reducing competition
and injuring the economy. It respond-
ed by strengthening the law once
again in enacting the Cellar-Kefauver
Act.

These laws have served this country
well. When they have been enforced,
they have prevented mergers that
would harm competition, discouraged
price fixing, and deterred large compa-
nies from attempting to drive small
rivals out of existence through unfair
means.

Over the last 5 years, our Nation has
witnesses a misguided retreat from
fundamental antitrust principles. This
administration has consistently cut
back on enforcement and attempted to
reinterpret the law whenever possible
to reduce its effectiveness. The result
has been the most permissive antitrust
climate in this century.

The administration is not content
with only lax enforcement. It wants to
change the antitrust laws permanently
to make sure that no future adminis-
tration can adopt a different set of
policies. It has proposed legislation to
undercut both private and public en-
forcement of the antitrust laws. I will
strongly oppose this effort and I urge
my colleagues in the Congress to join
me.

The legislation I am introducing
today also is intended to reform the
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antitrust laws, but not in the way the
administration is proposing. This legis-
lation will help restore the antitrust
laws to a vigorous and important role
in the Nation’s economic policy.

THE LEVEL OF MERGER ACTIVITY

Before I explain my proposal, let me
review the record of the last 6 years in
merger activity.

In 1983 the total number of mergers
was 2,633, up 8 percent from 1982,
This was the highest annual count
since 1974. The total dollar value paid
for all transactions in 1983 was $73.1
billion, up 36 percent from $53.8 bil-
lion in 1982. The 1983 total was just
short of the all-time record of $82.6
billion in 1981. Deals of $100 million or
larger have risen steadily from 94 in
1980, 113 in 1981, 116 in 1982, 137 in
1983 to 200 in 1984.

The extraordinarily high level of
merger activity continued in 1984.
There were 2,543 acquisitions in 1984,
even higher than the 1983 level. In ad-
dition, the number of acquisitions of
over $100 million in value was up 47
percent from the 1983 level. During
the first half of 1985, there were 1,563
acquisitions. This rate over all of 1985
would have resulted in 3,126 mergers,
an increase of 583 over 1984, and the
largest since 1974.

In addition to the large number of
total mergers, the number of massive
combinations has far exceeded any
period in our Nation’'s history. Incred-
ibly, the largest 16 mergers in the his-
tory of the country have occurred
during the permissive climate that has
existed since this administration took
office. The table below shows the top
16 mergers.

Value

{In billions
of dollars)

13.2
10.1
8.0

6.6

5.7

Year and acquisition
1984: Gulf-Socal
1984: Texaco, Inc.-Getty .
1981: Dupont-Conoco
1981: United States Steel-Marathon..
1984: Mobil Corp.-Superior Oil
1985: General Foods Corp.-Philip
Morris
1984: Royal Dutch Shell-Domestic
Shell
1983: Southern Pacific-Santa Fe
1985: Hughes Aircraft-General
Motors
1985: Reynolds-Nabisco ...
1985: Allied Corp.-Signal.
1981: Societe Nationale
taine-Texas Gulf .........ccrisesenssesassessans
1981: Connecticut General Corp.-
INA Corp.
1982: Occidental-Cities Service Corp.
1985: United States Steel-Texas Oil
and Gas
1985: Baxter Travenol-American
Hospital Supply 3.1
Note.—This list does not include the pending pro-
posed mergers of Beatrice-Kohlberg, Kravis, Rob-
erts ($6.2 billion) and GE-RCA ($6.3 billion).
There is little doubt that this
merger wave can be traced directly to
the signals coming from this adminis-
tration. Business Week in February
1984 reported:

5.6

5.2
5.1

5.0
5.0
4.5

qui-

4.3

4.2
4.1

4.1
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The trend to concentration, which started
as a series of survival moves in the last re-
cession, has developed a powerful momen-
tum.

It also noted that companies are
more likely to decide that a merger is
the most attractive alternative after—
a hint from their advisers that the time to
combine is during this “window of opportu-
nity” opened by the Reagan administra-
tion’s antitrust policy.

Congress cannot change the officials
in charge of antitrust enforcement at
the Federal Trade Commission and
the Justice Department. However, we
can improve and strengthen the exist-
ing antitrust laws.

IMPROVING REMEDIES

The bill I am introducing today
makes a number of substantial im-
provements to remedies available in
antitrust cases. First, it allows the
Federal antitrust agencies to bring an
action on behalf of consumers to re-
cover damages on their behalf. The re-
covery would be distributed to con-
sumers in any reasonable way possible.

Under current law, the Justice De-
partment cannot sue on behalf of in-
jured consumers. While the courts
have not clearly stated the authority
of the FTC, it has never brought a
case directly seeking consumer redress
for antitrust violations and its author-
ity is at least very doubtful. This pro-
vision recognizes that there are many
cases when private litigation is not a
feasible way for consumers to be com-
pensated. In 1976, Congress gave au-
thority to State attorneys general to
sue on behalf of injured consumers.
This authority has produced substan-
tial benefits by allowing State authori-
ties to pursue actions where consum-
ers would not otherwise have been
compensated. Giving this same au-
thority to the Federal enforcement
agencies is necessary in cases which
affect consumers of many States and
are not practical for a single State at-
torney general to bring.

The bill also authorizes the Federal
enforcement agencies and the State
attorneys general to sue for damages
by indirect purchasers, consumers who
do not buy directly from parties to the
antitrust violation. The Supreme
Court held in the Illinois Brick deci-
sion that indirect purchasers could not
pursue a claim under the antitrust
laws. If all the major automobile man-
ufacturers engaged in price-fixing,
only dealers could bring a case. This
unfair principle must be changed.

It is true that authorizing suits by
indirect purchasers introduces some
complexity in sorting out damages be-
tween direct and indirect purchasers.
The bill deals with this problem by
providing that parties with both types
of claims should normally present
their claims in the same proceeding.
This approach allows the Court to
conduct the case in the most efficient
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way possible and to insure that the de-
fendant is not forced to pay twice for
the same injury.

Another improvement in antitrust
remedies is to require that divestitures
which are undertaken to resolve an
anticompetitive merger must fully re-
store competition lost as a result of
the merger. The antitrust agencies
have recently approved merger settle-
ments in which the divestitures were
not adequate to cure the competitive
problem. In fact, the Justice Depart-
ment and the FTC appear to accept
the principle that partial divestitures
do not have to fully restore competi-
tion. In addition, the bill provides that
divestitures to acceptable purchasers
should be arranged before the merger
is approved and that the interests of
employees should be considered in ap-
proving partial divestitures as a settle-
ment of an unlawful merger.

The bill also strengthens remedies
by allowing successful plaintiffs to
obtain interest from the time of the
violation, allowing the United States
to receive treble damages for suits in
its own behalf, and clarifying that di-
vestiture is available to private parties
in a merger case.

COST REDUCTIONS AND FOREIGN COMPETITION

The antitrust laws have not been the
cause of our crisis in foreign trade.
The trade deficit has grown steadily
worse as the anitrust climate has
become more permissive. The adminis-
tration would like to point to antitrust
as a way of diverting attention from
its disastrous trade policies.

Our problem in international compe-
tition is not that American companies
are too small. American firms are al-
ready the largest in the world in auto-
mobiles, steel, electronics, and textiles,
as well as other industries. The Japa-
nese have 9 automobile manufactur-
ers, 44 textile manufacturers, over 30
companies making steel products, and
over 90 manufacturers of electrical
products in a domestic market less
than half the size of the United
States. Yet the Japanese are the
symbol of our strongest international
competition.

It would be a disastrous mistake for
the Congress to create a broad anti-
trust exemption for industries hurt by
foreign competition. The result would
be to increase permanently concentra-
tion in many of our basic industries. In
the long run, we would be less effi-
cient, not more. We would do more
poorly in foreign markets, not better.
A recent study by economists at the
Federal Trade Commission concluded:

A general policy of liberalizing the anti-
trust laws for declining industries
would * * * permit mergers with potential
anticompetitive effects even though no jus-
tification could be offered based on efficien-
cies and foreign competition. It might be
suggested that such mergers would never-
theless be justified to save jobs in areas
hard hit by declining employment and/or to
improve the balance of trade. However,
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* * * there is no persuasive reason to be-
lieve that the mergers that would be al-
lowed under the liberalization in question
would increase employment or improve the
trade balance. (Frankena and Pautler,
“Antitrust Policy for Declining Industries,”
FTC, October 1985).

The truth is that the massive wave
of mergers we have experienced over
the last few years has been a failure
for American industry. Business Week
recently reported that one out of
three mergers is undone. A recent
management consulting study of
major acquisitions showed 62 percent
of them failed to meet basic tests of
success. A study by 14 economists of
mergers between 1962 and 1972
showed mergers in the United States
did not increase profits and tended to
slow down the growth rate of the firm.

Such merger disasters as the Penn
Central Railroad combination, the
Pan Am acquisition of National,
Mobil's acquisition of Montgomery
Ward, Exxon-Reliance Electric, Stand-
ard Oil of Ohio-Kennecott, and Flour
Corp.-St. Joe Minerals, are a few on
the long list of failures. Yet each of
them was justified as promising effi-
ciencies and higher profits for the ac-
quiring company.

The antitrust laws should not permit
large mergers which threaten competi-
tion on the bare hope and speculative
arguments by the companies that they
will promote international competi-
tiveness. On the other hand, we need
to ensure that the antitrust laws do
accommodate the reality of foreign
competition and the possibility that a
merger will reduce costs. In some
cases, a merger will enable a firm to
streamline its operations and to reduce
production costs. In other cases, for-
eign imports will offset any harm from
competition from the merger of Amer-
ican companies. The bill I am intro-
ducing today insures that these fac-
tors will be taken into account in as-
sessing whether mergers will harm
competition.

We must be particularly careful in
how these factors are taken into .ac-
count, however. Otherwise, they will
serve as a loophole to justify mergers
that should not be permitted. Compa-
nies who want to merge now routinely
claim vast efficiencies in trying to jus-
tify their merger to the Federal Trade
Commission and the Justice Depart-
ment. Some have even claimed that
tax savings or other financial manipu-
lations should count in favor of the
merger. The antitrust agencies should
consider efficiency claims in the exer-
cise of prosecutorial discretion but
only if the merging companies prove
by clear and convincing evidence that
their merger will substantially lower
costs and that prices will be reduced,
too.

Similarly, foreign competition
should be considered in assessing a
proposed merger but only if we can be
reasonably sure that foreign imports
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will actually offset the possible harm
to competition from an unlawful
merger. The bill I am introducing
today sets out a careful standard for
taking these factors into account.

The general standards in the anti-
trust laws now are flexible enough to
accommodate consideration of these
factors. However, there are substantial
benefits in incorporating careful
standards into the law. Doing so will
eliminate any misunderstanding that
these factors can be considered as well
as insure that these factors are not
used so loosely that they become a jus-
tification for mergers that will really
harm competition.

IMPROVING ENFORCEMENT

The third major objective of the bill
is to improve enforcement. First, in
order to improve antitrust review of
large mergers by the Department of
Justice and the Federal Trade Com-
mission, the bill provides for a longer
waiting period under the Hart-Scott-
Rodino Act for mergers over $1 billion
in value. Second, the bill allows State
attorneys general to have access to in-
formation filed under the Hart-Scott-
Rodino Act to facilitate their own en-
forcement actions. Both these provi-
sions will encourage more careful
review of proposed mergers.

SECTION-BY-SECTION ANALYSIS

Mr. President, I ask unanimous con-
sent that a more detailed explanation
of the bill and its text be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

8. 2022

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “Antitrust Improve-
ment Act of 1986".

REDRESS FOR CONSUMERS

Sec. 2. (a) Section 4C(a) of the Clayton
Act is amended—

(1) in paragraph (1), by striking out “Any"
and inserting in lieu thereof “The Attorney
General, the Federal Trade Commission, or
any";

(2) in paragraph (1), by striking out “such
State,” each place it appears and inserting
in lieu thereof “the United States or such
State, as appropriate,”;

(3) in paragraph (1), by inserting before
the period at the end of the first sentence “,
including injury resulting from indirect pur-
chases";

(4) in paragraph (2), by inserting “United
States, or the” before “State”,;

(5) in paragraph (2), by striking out “in-
cluding” and inserting in lieu thereof “and
in the case of a State,”; and

(6) in paragraph (2), by adding at the end
thereof the following: “The court, in its dis-
cretion, may order the distribution of the
award in a manner that is just and equitable
to those persons or the class of persons on
whose behalf the action was brought.”.

(b) Section 4C(b) of the Clayton Act is
amended—
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(1) in paragraph (1) by inserting “Attor-
ney General, the Federal Trade Commis-
sion, or the " before “'State”;

(2) in paragraph (1) by inserting “, as ap-
propriate,” after “general”; and

(3) in paragraph (2) by striking out “State
claim” and inserting in lieu thereof “claim
of the United States or the State".

(c) Section 4C(d) of the Clayton Act is
amended by inserting “Attorney General,
the Federal Trade Commission, or the”
before “State”.

(d) Section 4C of the Clayton Act is
amended by adding at the end thereof the
following:

“(e)1) If the Attorney General, the Fed-
eral Trade Commission, or a State attorney
general asserts a claim for damages based
on indirect purchases pursuant to subsec-
tion (aX1), the defendant shall be entitled
to allege, as a partial or complete defense to
a claim by a direct purchaser based on the
same or substantially the same alleged con-
duct, that some or all of what would other-
wise constitute direct purchaser's damages
were passed on by the direct purchaser to
persons on whose behalf the claim for dam-
ages from indirect purchases was brought.

“(2XA) Any person entitled to maintain
an action pursuant to subsection (a)1), al-
leging injury from indirect purchases, may
intervene in any action under section 4 al-
leging injury from direct purchases based
on the same or substantially the same al-
leged conduct, if a request for such inter-
vention is made within six months after the
date of the filing of the initial action. The
failure to request intervention in a pending
action by any person alleging injury from
indirect purchases, within such time, shall
constitute a bar to a claim by such person
for injury from indirect purchases based on
the same or substantially the same alleged
conduct.

“(B) Any person initiating an action under
section 4 may intervene in any action under
subsection (a)(1) which alleges injury from
indirect purchases based on the same or
substantially the same alleged conduct.

“4C) Upon a request made by the defend-
ant, the court shall order the consolidation
of any pending actions pursuant to subsec-
tion (a)1) alleging injury from indirect pur-
chases and any other action under section 4
based on the same or substantially the same
alleged contract, combination, or conspira-

y.

*(3) Upon the initiation of any action pur-
suant to subsection (a)(1) alleging injury
from indirect purchases, the Attorney Gen-

eral, the Federal Trade Commission, or
State attorney general, as the case may be,
shall provide reasonable public notice of the
allegations of the suit and, to the extent
possible, a general description of any direct
purchasers who may be entitled to maintain
an action under section 4.".

DAMAGES FOR INJURY TO THE UNITED STATES
Sec. 3. Section 4A of the Clayton Act is

amended by striking out “actual” and in-
serting in lieu thereof “threefold the".

DIVESTITURES

Sec. 4. The Clayton Act is amended by
adding between section TA and section 8 the
following:

““CONSENT AGREEMENTS AND DECREES AND
ORDERS IN ACQUISITIONS
“TB. (a) With respect to any acquisition—
“(1) no Commission consent agreement,
“(2) no consent decree proposed to a court
of competent jurisdiction by the Commis-
sion or the Attorney General, and
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“(3) no order issued by either the Commis-
sion or a court

which provides for the divestiture of any
part of the assets of a party to such acquisi-
tion shall become final before the required
divestiture has been approved by the Com-
mission or the court. If the divestiture re-
quired by a consent agreement, consent
decree, or order is not approved, such agree-
ment, decree, or order may be rescinded by
the Commission or court and the Commis-
sion or the Attorney General may petition
the court for further relief or, if appropri-
ate, initiate an action or proceeding to con-
sider the legality of the acquisition and the
need for further relief.

“(b) The provisions of consent decrees
proposed by the Attorney General or the
Commission and consent agreements pro-
posed by the Commission shall be enforcea-
ble, consistent with the terms of the agree-
ment or proposed decree, after agreement
by the persons subject to the provisions of
the consent decree or agreement, in accord-
ance with procedures authorized by law for
enforcement of final orders and decrees.

“({c) No divestiture shall be deemed an ac-
ceptable remedy for an acquisition which
substantially lessens competition unless the
divestiture fully restores competition lost as
a result of the acquisition and there is a
substantial likelihood that any buyer of di-
vested assets shall be a viable competitor for
the foreseeable future. In approving divesti-
tures, the Attorney General, the Federal
Trade Commission, or the court, as appro-
priate, shall insure that reasonable steps are
taken to protect the interests of affected
employees and to preserve employment con-
sistent with the full restoration of competi-
tion.".

COST REDUCTION AND IMPROVING COMPETITION

Skc. 5. (a) The Federal Trade Commission
and the Attorney General shall, pursuant to
section TA(d) of the Clayton Act, promul-
gate rules within 180 days after the date of
enactment of this Act, specifying informa-
tion to be provided by persons, subject to
subsection (a) of section TA of such Act,
who claim that an acquisition of securities
or assets or a joint venture will reduce the
costs of operation and thereby promote
competition. Such information shall be lim-
ited to specific reductions in the costs of
production, distribution, transportation, or,
in exceptional cases, other factors directly
related to firm operations. The Federal
Trade Commission and the Attorney Gener-
al shall take into account such information
in determining whether to initiate an action
under any of the antitrust laws or the Fed-
eral Trade Commission Act.

(b) In any case in which the Federal
Trade Commission or the Attorney General
declines to initiate an action regarding an
acquisition or joint venture on the grounds
that the acquisition or joint venture is likely
to promote competition through reducing
costs, the agency primarily responsible for
the antitrust review shall certify that the
parties have demonstrated by clear and con-
vincing evidence that—

(1) costs of operation are likely to be sub-
stantially reduced directly as a result of the
proposed acquisition or joint venture,

(2) the cost reduction is likely to lead to
re%uced prices, and promote competition,
an

(3) there is no reasonable alternative
method for achieving such cost reductions
other than the proposed acquisition or joint
venture.

(c) In the event such a certification is
made, it may be offered by any party to any
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action under the antitrust laws or the Fed-
eral Trade Commission Act alleging that
the acquisition or joint venture violates
such laws and shall be relevant in determin-
ing whether the acquisition or joint venture
may substantially lessen competition.

FOREIGN COMPETITION

Sec. 6. The Clayton Act is amended by
adding between section 7B, as added by this
Act, and section 8, the following:

“FOREIGN COMPETITION

“Foreign competition shall be considered
in determining whether an acquisition or
joint venture may substantially lessen com-
petition to the extent that—

“(1) there is a substantial likelihood that
foreign sales in the United States will in-
crease significantly in response to a reduc-
tion in competition resulting from the ac-
quisition or joint venture, and

“(2) such increase will substantially offset
any harm from such reduction.".

TIME FOR REVIEW OF MERGERS

Sec. 7. (a) Section TA(b)(1XB) of the Clay-
ton Act is amended by striking out “(or in
gl;e case of a cash tender offer, the fifteenth

y)".

(b) Section TA(e) of the Clayton Act is
amended—

(1) by striking out "(or in the case of a
cash tender offer, the 15-day waiting
period) " each place it appears,

(2) in paragraph (2) by striking out “(or in
the case of a cash tender offer, 10 days)”,
and

(3) by adding at the end thereof the fol-
lowing new paragraph:

“(3) If, as a result of an acquisition to
which subsection (a) applies the acquiring
person would hold an aggregate total
amount of the voting securities or assets of
the acquired person in excess of
$1,000,000,000 in value, the additional wait-
ing period provided in paragraph (2) of this
subsection shall be 60 days.".

INFORMATION TO STATE ATTORNEYS GENERAL

Skc. 8. Section TA(h) of the Clayton Act is
amended by inserting before the period at
the end thereof the following: *, or to offi-
cers and employees of appropriate Federal
law enforcement agencies or to any officer
or employee of any State law enforcement
agency upon the prior certification of an of-
ficer of any such Federal or State law en-
forcement agency that such information or
documentary material will be maintained in
confidence. The maintenance of confidence
requirement does not preclude any use of
such information or documentary material
for official law enforcement purposes, in-
cluding the preparation of comments re-
garding consent agreements or decrees pro-
posed by the Commission or the Attorney
General under any of the antitrust laws or
the Federal Trade Commission Act”.

PRIVATE REMEDIES

Sec. 9. Section 16 of the Clayton Act is
amended by adding at the end thereof the
following: “Injunctive relief under this sec-
tion may include equitable remedies of dis-
solution, rescission, partial divestiture, and
related equitable remedies.".

INTEREST ON DAMAGE AWARDS

Sec. 10. (a) Section 4(a) of the Clayton Act
is amended by—

(1) inserting after “sustained,”, in the first
sentence, the following: “simple interest on
the actual damages for the period beginning
on the date of service of such person's
pleading setting forth a claim under the
antitrust laws or the Federal Trade Com-
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mission Act and ending on the date of judg-
ment, such interest to be adjusted by the
court if it finds that the award of all or part
of such interest is unjust under the circum-
stances,”;, and

(2) striking out, beginning with “The
court may” in the second sentence, all that
follows through the end of such subsection.

(b) Section 4A of the Clayton Act is
amended by—

(1) inserting after “sustained,” in the first
sentence, the following: *, simple interest on
actual damages for the period beginning on
the date of service of the pleading of the
United States setting forth a claim under
the antitrust laws and ending on the date of
judgment, such interest to be adjusted by
the court if it finds that the award of all or
part of such interest is unjust under the cir-
cumstances,’; and

(2) striking out, beginning with “The
court may” in the second sentence, all that
follows through the end of such section.

(c) Section 4C(aX2) of the Clayton Act is
amended by—

(1) inserting after “this subsection,” the
following: “simple interest on the total
damage for the period beginning on the
date of service of the pleading of the United
States or the State setting forth a claim
under the antitrust laws and ending on the
date of judgment, such interest to be adjust-
ed by the court if it finds that the award of
all or part of such interest is unjust under
the circumstances,”; and

(2) striking out, beginning with *“The
court may” in the second sentence, and all
that follows through the end of such sub-
section.

ANTITRUST IMPROVEMENT AcCT OF 1986
BASIC APPROACH

The Antitrust Improvement Act of 1986
makes changes in the antitrust laws in three
areas—(1) improving remedies for antitrust
violations; (2) providing guidelines for the

consideration of foreign competition and
possible efficiencies from mergers; and (3)
strengthening enforcement. In each area,
the objective of the bill is to promote more
vigorous enforcement of the antitrust laws
against conduct that harms competition
while avoiding any interference with effi-
cient and productive activities by American
companies.
1. IMPROVING REMEDIES

1. Redress for consumers.—Under current
law, the Justice Department cannot bring
an action to recover damages to consumers
injured by antitrust violations. While the
courts have not clearly stated the authority
of the Federal Trade Commission to bring
such a suit, its authorization to do so is
doubtful. The bill allows both agencies to
sue for treble damages to consumers.

This is an extension of the current law
which allows State attorneys general to sue
on behalf of consumers in the State. It is
important to allow Federal antitrust agen-
cies this same authority to deal with very
large cases that affect people in many
States.

The bill also allows suits on behalf of con-
sumers injured through “indirect” purchas-
ers. Under the Supereme Court's Illinois
Brick decision, someone who pays higher
prices because of price-fixing cannot sue
unless he or she buys directly from the par-
ties to the conspiracy. For example, consum-
ers could not sue for pricefixing by all the
major automobile manufacturers. This pro-
vision eliminates that prohibition for suits
by the FTC, the Justice Department, and
the State attorneys general.
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In order to avoid duplicate recovery, the
bill requires that any claim for indirect pur-
chases be made either by intervening in a
pending suit by a direct purchaser, or by
filing a suit in which direct purchasers are
allowed to intervene. If the parens patriae
suit is filed on behalf of indirect purchasers,
the Government must give reasonable
public notice to persons who potentially can
file damages for injury from direct pur-
chases. If the direct purchaser initiates a
suit, the Government must file a request to
intervene within 6 months in order to
pursue a claim for direct purchases.

In any case where the government has
filed a claim for indirect purchases, the de-
fendant may raise a defense in a direct pur-
chaser suit that the direct purchaser has
“passed on’' his damages.

2. Effectiveness of divestitures.—The Fed-
eral antitrust agencies have increasingly
relied on partial divestitures to cure the
harmful effects on anticompetitive mergers.
While the justice Department says it is pref-
erable for required divestitures to take place
before the merger occurs, in practice the
FTC and Justice have resolved merger cases
by allowing divestitures months or even
years after the merger takes place. For ex-
ample, in the Texaco-Getty merger, the
FTC approved the merger before acceptable
divestitures of a refinery and retail stations
were approved. In both cases, there were se-
rious questions about whether a satisfactory
divestiture could be arranged. The bill pro-
vides that no merger order involving divesti-
tures is final until satisfactory divestitures
have been arranged and approved by the
Commission or the court.

In addition, the bill requires that divesti-
tures fully restore lost competition by find-
ing a viable buyer who will be as significant
a competitor as the merged firm. For exam-
ple, in the proposed Norfolk-Southern-Con-
rail merger, the Justice Department has ap-
proved a divestiture plan in which less than
half of the competitive problem has been re-
solved, In the case of the LTV-Republic
merger, the Department approved the sale
of a plant in Masillon, OH, which closed
within 2 years of the merger.

Finally, the bill requires that the antitrust
agencies consider employees’ interests in ap-
proving partial divestitures, consistent with
the preservation of competition.

3. Treble damages for the United States.—
Under current law, the United States can re-
cover only actual damages in suits for injury
to the Government itself. This provision
allows the United States to recover treble
damages as a plaintiff in its own behalf.

4. Divestiture remedy in private cases.—
Section 16 of the Clayton Act provides that
private plaintiffs may sue for “injunctive
relief” for violations of the antitrust laws. A
number of courts have properly concluded
that section 16 authorizes the courts to
order divestitures in appropriate cases
brought by private parties.

In a questionable opinion in 1976, the
ninth ecircuit distinguished between “injunc-
tive relief” and the equitable remedy of dis-
solution to conclude that the remedy of di-
vestiture is not available to private plain-
tiffs in an action challenging a merger.
However, because of the importance of this
remedy, and in order to avoid any further
certainty and litigation, the bill makes clear
that this remedy is available.

5. Interest awards to injured parties.—
Under current law plaintiffs in antitrust
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cases can obtain interest on damage awards
from the time of the judgment. However,
the violation and the damage caused by it
oceur long before the case is won. This pro-
vision recognizes that the plaintiff should
receive interest dating from the time of the
loss. This provision will more fairly compen-
sate injured parties and encourage the
speedy resolution of cases by ending the in-
centive for delay.

II. COST REDUCTIONS AND FOREIGN
COMPETITION

The problem American firms face in for-
eign competition is not their small size.
American companies are the largest in the
world in automobiles, steel, electronics and
textiles and among the largest in shoes.
Japan, with a domestic market less than
half the United States has 9 companies that
manufacture automobiles and over 30 com-
panies that make steel.

Allowing firms to merge in order to meet
foreign competition only makes sense if the
merger will reduce costs and allow the firm
to lower its prices. Otherwise, the merged
companies will be even less competitive. A
recent study by Federal Trade Commission
economists concluded that: "A policy liber-
alizing the antitrust laws specifically for de-
clining industries would be ill-advised. Such
a move would open the way for anticompeti-
tive mergers for which there is no efficiency
justification. Some have argued that such a
liberalization might be justified to save jobs
in areas hard hit by declining employment/
and or to improve the balance of trade.
However, there is no persuasive reason to
believe that the mergers that would be al-
lowed under the liberalization in question
would increase employment or improve the
trade balance. Indeed, anticompetitive
mergers that do not improve efficiency
could reduce U.S. employment and U.S.
firms' ability to compete with foreign firms
as domestic prices rise and output falls, As a
result, changes in merger policy that allow
anticompetitive mergers are not a solution
to the problem of industrial decline.” (Fran-
kena and Pautler, " Antitrust Policy for De-
clining Industries,” FTC, October 1985.)

Because the real question is whether a
merger will allow a firm to reduce costs and
prices, the bill provides for consideration of
possible cost reductions from proposed
mergers.

The bill provides that the Federal Trade
Commission shall develop rules for compa-
nies to furnish specified information regard-
ing any claims that the proposed merger
will reduce costs. The information is limited
to cost reductions involving production, dis-
tribution and transportation, and in excep-
tional cases, other factors. In all cases, the
information to be considered must relate di-
rectly to the operations of the firm and
cannot extend to reductions which are not
real savings in resources such as tax savings.
Claims of more efficient management, sav-
ings in overhead and administrative ex-
penses, better relations with employees and
the like would almost always be too specula-
tive to be considered.

The bill requires that the FTC and the
Justice Department take into account reli-
able evidence that mergers will substantially
reduce costs in these specified areas. If the
antitrust agencies decline to bring a case
based on these considerations, they must
certify that the parties have shown by clear
and convincing evidence that (1) the merger
will substantially reduce costs in one or
more of these areas (2) the cost reductions
are likely to outweigh any decrease in com-
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petition and result in lower prices and (3)
there are no reasonable alternatives for
achieving these cost reductions. This certifi-
cation is relevant in a suit by another
person challenging the merger.

Foreign competition should be considered
in some cases in evaluating the impact of a
merger in the United States but only if for-
eign imports can really make a difference in
preventing harm to competition.

The bill requires that the courts consider
the impact of foreign competition to the
extent it can be shown there is a substantial
likelihood that increased foreign sales in the
United States will significantly offset any
reduction in competition. In some cases,
companies have argued that all production
in the world should be considered even if
only a small portion is exported to the
United States. In other cases, companies
have argued that increased foreign competi-
tion will offset any increase in competition
even though additional imports are blocked
by quotas or other trade barriers or it is un-
realistic to expect that significant additional
imports will result from a price increase in
the United States. The intent of this provi-
sion is to preclude speculation as to in-
creased foreign imports and to require that
there be a substantial likelihood that they
will substantially offset any harm ¢o compe-
tition before they can be considered.

II1. STRENGTHENING ENFORCEMENT

1. Time for review of mergers.—The bill
provides for a longer period of review under
the Hart-Scott-Rodino Act for mergers over
$¢1 billion in value. Currently, the antitrust
agencies can be forced to review a large,
complex merger transaction in as little as 25
days. The bill provides at least 90 days for
review of large proposed mergers and allows
an equal review period for cash tender
offers and other acquisitions. As is the case
under current law, the antitrust agencies
can shorten this waiting period in individual
cases.

2. Access to information for State attor-
neys general.—The bill allows State attor-
neys general to have access to information
filed by proposed merging companies pursu-
ant to the Hart-Scott-Rodino Act. Prior to
1984, the policy of the Federal Trade Com-
mission had been to release this information
to State AG's for use in connection with law
enforcement proceedings. However, in 1984
the FTC by a 3 to 2 decision interpreted its
statute to mean that it did not have this au-
thority. Several States sued the FTC to re-
verse this ruling. The FTC decision was
upheld by the courts in large part because
of deference to the FTC in interpreting its
own statute. Consequently, several State
AG's who wished to review information re-
garding a number of proposed mergers were
denied access to it.

The bill would ensure that State AG's
could have access to this information upon a
certification that it would be kept confiden-
tial, subject to the need to use it for law en-
forcement actions and to file comments re-
garding the adequacy of consent agreements
and consent decrees proposed by the Com-
mission or the Attorney General. This pro-
vision would aid State attorneys general in
bringing their own enforcement actions as
well as enable them to participate meaning-
fully in commenting on FTC and Justice De-
partment merger cases,

By Mr. LEVIN (for himself, Mr.
DURENBERGER, and Mr.
RUDMAN):

S. 2023. A bill to provide for the es-
tablishment of a file concerning the
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review or rules by the President, and
for other purposes; to the Committee
on Governmental Affairs.
RULE MAKING INFORMATION ACT

® Mr. LEVIN. Mr. President, today I
am introducing, along with Senator
DURENBERGER and Senator RUDMAN a
bill to bring accountability into the
regulatory review process conducted
by OMB and established by President
Reagan in two Executive Orders 12291
and 12498.

The concept for public disclosure
contained in this bill is not new. It was
addressed in S. 1080, the omnibus reg-
ulatory reform bill passed unanimous-
ly by the 97th Congress on March 24,
1982; it was addressed in the reauthor-
ization of the Paperwork Reduction
Act passed unanimously by the Senate
Governmental Affairs Committee in
the 98th Congress on July 26, 1984;
and it has been publicly endorsed in
part by OMB officials involved in the
regulatory review process over the
past several years. It has not, however,
been put into effect, and that is why
we are here today introducing a bill
containing basic “sunshine in govern-
ment” provisions for the OMB review
process, which should have been im-
plemented over 5 years ago. We are
having to mandate by legislation, what
OMB and the President should have
had the good sense to do administra-
tively many years ago. But that fact
does not make this bill any less impor-
tant. In fact, it is vitally significant to
well established and congressionally
intended principles of public participa-
tion in the rulemaking process.

Let me take a minute before I elabo-
rate on the problems concerning the
lack of public participation in OMB'’s
review of rules, to provide a brief back-
ground on just what review process
this bill addresses, for those who may
be unfamiliar with it.

On February 17, 1981, President
Reagan issued Executive Order 12291,
which required all covered agencies—
that included all executive branch
agencies, but not the independent reg-
ulatory agencies—to submit their pro-
posed and final rules to OMB for
review prior to publication. It directed
OMB to review the rules for compli-
ance with five principles layed out in
the Executive order. For the record,
these five principles are:

(a) Administrative decisions shall be on
adequate information concerning the need
for and consequences of proposed govern-
ment action;

(b) Regulatory action shall not be under-
taken unless the potential benefits to socie-
ty for the regulation outweigh the potential
costs to society;

(c) Regulatory objectives shall be chosen
to maximize the net benefits to society;

(d) Among alternative approaches to any
given regulatory objective, the alternative
involving the least net cost to society shall
be chosen; and

(e) Agencies shall set regulatory priorities
with the aim of maximizing the aggregate
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net benefits to society, taking into account
the condition of the particular industries af-
fected by regulations, the condition of the
national economy, and other regulatory ac-
tions contemplated for the future.

The order set a timetable for OMB
review of 10 days for proposed and
final nonmajor rules, 60 days for pro-
posed major rules, and 30 days for
final major rules. Implicit in the order,
however, is the understanding that
these timeframes are not inviolate and
can be extended indefinitely by OMB.
In short, OMB can delay the publica-
tion or implementation of a rule in-
definitely under Executive Order
12291, if it sees fit, but arguably only
if one of the standards in the order is
not met. That's strong medicine and
an unprecedented role for the manage-
ment side of OMB.

Now, I should add, here, that my de-
scription of the operation of Executive
Order 12291, would not coincide with
that of OMB. It maintains to my utter
amazement, in documents filed in
court cases challenging the authority
of OMB to hold up rules, that its role
is limited to that of an adviser, that
the agency head retains the legal au-
thority to draft and issue rules, and
that OMB only offers advice. The con-
sequences, it says, to an agency’s fail-
ure to follow OMB's advice is not legal
in nature, but political—that is the
possible loss of a job by the responsi-
ble agency personnel. So, OMB main-
tains, it is not the ogre in the rulemak-
ing process; it is merely the consult-
ant.

Well, this consultant has developed
a remarkable track record for getting
its ideas accepted. Following this fic-
tion created by OMB, on OMB'’s
“advice,” agencies, such as the EPA
and OSHA have delayed numerous
rules beyond the time periods speci-
fied in the order and many indefinite-
ly. Senator DURENBERGER, chairman of
the Intergovernmental Relations Sub-
committee of the Governmental Af-
fairs Committee, will be chairing a
hearing on next month at which testi-
mony will be presented citing several
examples of the strength of OMB's
ability to ‘“consult” with these rule-
making agencies. The House Subcom-
mittee on Oversight and Investiga-
tions of the Committee on Energy and
Commerce held a lengthy hearing and
conducted an extensive investigation
into the example of OMB's involve-
ment in EPA’s asbestos regulations.
Numerous court cases have been filed,
the discovery portion of which has dis-
closed OMB'’s heavy hand.

Many highly experienced persons in
the field of regulation have called for
the elimination of the OMB review
process. They argue that the OMB has
no legitimate role in reviewing many
of the highly complex, unique and ex-
haustively developed rules agencies
are required to send OMB for review.
They point out that OMB simply does
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not have the technical expertise to in-
telligently comment on, much the less
attempt to dictate the outcome of, the
thousands of rules which are now re-
quired to be reviewed. I have not yet
reached that conclusion. I am not un-
comfortable with a President having a
direct role in the rulemaking process,
because I value the political account-
ability that brings to the rulemaking
process. I think the public should be
able to go to its President and seek
relief from, or the benefits of, agency
regulation and know that he or she is
in charge. Because it is the President,
here in the form of OMB, who is truly
responsible for the rules that are
being reviewed under the Executive
order. President Reagan, in signing
that order, has decided to take the
heat, and well he should, for the out-
come of his agencies’ rules.

But, and this is the big but, OMB
and the President cannot have it both
ways—or at least we should not let
them have it both ways. They cannot,
on the one hand, seek and obtain the
power to shape the rules being issued
and on the other hand, obfuscate the
extent of their role and the basis for
the changes they demanded. When I
read the documents filed by OMB and
the Justice Department in the lawsuit
involving the EPA regulations for the
underground storage of hazardous
waste, I am shocked. Here OMB and
the Justice Department are openly
talking out of two sides of their
mouths and are not shy about it. To
the agencies, they say, “You follow
the Executive order and the ‘“‘com-
ments” of OMB or your job is at risk.”
To the court they say, “Any agency
head is free and has the lawful respon-
sibility to issue the agency rule in
whatever form the agency head deems
advisable. OMB's comments are not le-
gally binding. The responsibility lies
with the agency head.” That's cute.
It’'s much like the older brother who
intimidates his younger brother into
throwing the rock through the garage
window and then when the moment of
reckoning comes, he is silent in his
support of his brother and refuses to
acknowledge any part he played in the
matter. When his little brother ex-
plains to their parents his older broth-
er's threats, the older brother says,
“Yeah, but, it was his decision.” That
type of conduct is shameful, but it is
exactly what OMB is doing. It acts
with the iron hand, and then lets the
agencies turn slowly in the wind to
meet the repercussions and defend the
OMB-imposed actions.

Well, this bill will eliminate that in-
equity and that problem. Because by
requiring the extent of OMB's involve-
ment to be in the public record, OMB
itself will be responsible for its own ac-
tions and will not be able to hide
behind the agency and escape public
scrutiny. Moreover, the Congress and
the public will know exactly the
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extent to which OMB affected the
outcome of the rule and the basis
upon which OMB argued for its posi-
tion. No longer will it be a guessing
game. Finally, but no less importantly,
the public will know whom it should
be lobbying on specific issues, because
it will know from which agency the
criticisms of the rule are coming.

Those who have followed this issue
for the last 5 years will note that we
have added one part to this bill which
was not included in previous discus-
sions of the disclosure provisions. And
that is a limitation on the amount of
time OMB can have to review a rule.
There is ample evidence that OMB—
on rules of some importance—is ex-
ceeding the timeframe established by
the Executive order. And once exceed-
ed, the time for review can become
almost unlimited. Senator DUREN-
BERGER and I have agreed that OMB's
opportunity for review should be limit-
ed as well as a public one, and in estab-
lishing a strict timeframe, we are rees-
tablishing the authority of the agency
head to make a timely decision. The
Senate unanimously passed this provi-
sion, too, when it passed S. 1080 in the
97th Congress, since S. 1080 contained
a comparable provision.

This bill also addresses the disclo-
sure issues that have arisen pursuant
to Executive Order 12498. That Execu-
tive order was issued by President
Reagan on January 4, 1985. It regular-
ized what those in the rulemaking
field had come to understand—that
OMB'’s role in an agency rulemaking is
not limited to the review period speci-
fied in Executive Order 12291, the pro-
posed and final rule. OMB’s role
begins—or at least OMB tries to initi-
ate its role—when the agency first con-
templates the development of a rule.
Executive Order 12498 requires rule-
making agencies—but for the inde-
pendent regulatory commissions—to
develop regulatory agendas; that is, a
yearly plan of rules to be developed or
worked on, and to submit a draft of
that plan to OMB for review. OMB is
then in the position to add to and sub-
tract from that regulatory plan. Once
OMB has reviewed the regulatory plan
and obtained agency compliance with
its “recommendations,” the agency
must then submit a final regulatory
plan, which is then combined by OMB
with the plans of other agencies, and
embodied in the final overall regula-
tory plan for the executive branch.

For many rules, inclusion in or ex-
clusion from the regulatory plan can
be the entire ball game, so to speak.
Yet, these draft regulatory plans are
not available to the public for com-
ment. This bill would change that. It
would require the rulemaking agency
to make its draft regulatory plan avail-
able to the public at the time it is sub-
mitted to OMB. The same would be
true for the final regulatory plan. This
would enable the public to weigh in
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with their opinions about the pros and
cons of conducting certain rulemak-
ings and to track OMB'’s role in deter-
mining the agency’'s rulemaking agen-
das.

The fact that OMB has worked so
hard over the past 5 years to keep its
role in the rulemaking process hidden
from the public. Congress, and the
courts, has undermined the public’s
confidence in the rulemaking process
and violated the essence of the Admin-
istrative Procedure Act passed by Con-
gress in 1946. In passing that act, Con-
gress made a clear statement that
agency rulemaking was to be public
matter, with public participation.
OMB, through its diligence in obfus-
cating its role, has undermined those
congressionally established principles.

And so we come to the substance of
the bill we are introducing today. The
Rulemaking Information Act of 1976
would do the following:

SuMMARY OF RULE MAKING INFORMATION ACT
oF 1986

Requires each rulemaking agency to es-
tablish a file at the time the agency takes
any action to consider whether to initiate a
rulemaking.

The agency must include in that file:

Any written material it receives, including
any written material from OMB;

Any written material it submits to OMB,
In(::luding any draft of a proposed or final
rule;

A description of any substantive change
the agency made in a proposed or final rule
because of OMB's comment and an explana-
tion of the specific reasons for such change.

Requires OMB personnel who have con-
tacts with outside parties about a rulemak-
ing to make a record of such contacts, if the
contacts form a basis for making a recom-
mendation to the rulemaking agency, and
forward such record to the rulemaking
agency;

Requires that the agency place the record
of OMB contacts in the publie file.

Requires that the agency make the file
available to the public at the time the rule
is published in the Federal Register as pro-
posed.

Requires the agency on an annual basis to
publish in the Federal Register a list of
those rules that were sent to OMB for
review but which were never published as
proposed.

Requires the agency to maintain a file
which records the dates on which proposed
and final rules are sent to OMB for review
and the dates on which such rules are re-
turned to the agency by OMB.

Requires each agency to make available to
the public the draft and final regulatory
programs required to be submitted by the
agency to OMB pursuant to Executive
Order 12498.

Limits the period for review by OMB to 30
days for proposed and final rules, with the
opportunity for an additional 30 day exten-
sion for good cause,

The Senate spoke unanimously in
1982 in support of disclosure provi-
sions similar to the ones contained in
the bill we are introducing today.
OMB has had ample time to imple-
ment such requirements administra-
tively but has steadfastly refused to
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significantly move in that direction.
We are in the position of having to
mandate what should already have
been done voluntarily in the name of
good government. It is my hope that
we can have early hearings on this bill
in the Governmental Affairs Commit-
tee and obtain swift passage of this
legislation in the Senate this spring.
My friends and colleagues, it is a bill
whose time has not only come, but is
long overdue.

I ask unanimous consent that the
full text of the bill be printed in full
following my remarks.

There being no objection, the bill
was ordered to be printed in the
RECORD, as follows:

S. 2023

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “Rule Making Infor-
mation Act of 1986".

ESTABLISHMENT OF FILE

SEc. 2. (a) At the time an agency takes any
action to consider whether to initiate a rule
making, the agency shall establish a file
with respect to such rule making. Such file
shall include—

(1) a copy of any written material received
by the agency pertaining to the rule or the
rule making;

(2) a copy of any written material, includ-
ing any draft of the proposed rule or of the
final rule, which was submitted by the
agency or its employee to an officer of the
Government directed by the President to
review proposed or final rules for their regu-
latory impact or such officer's employee;

(3) a description of any substantive

change made by the agency in the proposed
or final rule which responds to any written

or oral comment made by such officer or
such officer's employee on any draft pro-
posed rule, proposed rule, draft final rule, or
final rule;

(4) a written explanation of the specific
reasons of the agency for making each sub-
stantive change described pursuant to para-
graph (3); and

(5) a copy of each summary provided to
the agency with respect to the rule or the
rule making pursuant to subsection (b).

(b) In any case in which an officer of the
Government designated by the President to
review proposed or final rules for their regu-
latory impact, or such officer’'s employee,
has a written or oral contact with a person
outside the Government with respect to a
rule or a rule making, and such contact pro-
vides a basis for any written or oral recom-
mendation or comment by such officer or
such officer's employee to an agency with
respect to such rule or rule making, such of-
ficer or such officer's employee, shall,
within 5 days after making such recommen-
dation or comment, provide such agency
with a written summary of such contact, in-
cluding an identification of the person with
whom such contact was made and a descrip-
tion of the substance of such contact.

(cX1) Each agency shall make available,
as of the date of publication referred to in
subparagraph (2), to the public for inspec-
tion and copying any file required to be es-
tablished by the agency pursuant to this
section.

(2) An agency shall publish in the Federal
Register with a notice of proposed rule
making with respect to a rule, or in the case
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of rule for which an advanced notice of pro-
posed rule making is published, with such
notice, a statement specifying—

(A) that the agency has established the
file required by this section with respect to
such rule making;

(B) that such file is, as of the date of such
publication, available for public inspection
and copying; and

(C) the times when, and location where,
the public may inspect and copy such file.

(d) The file required to be established by
this section with respect to a rule making
shall be in addition to any file required to
be established for such rule making under
subchapter II of chapter 5 of title 5, United
States Code, or any other law.

AGENCY NOTIFICATION OF STATUS OF RULES

Sec. 3. (a) Within 30 days after the end of
each calendar year, each agency shall pub-
lish in the Federal Register—

(1) a list of proposed rules which the
agency forwarded for review during the
most recently completed calendar year to
the officer of the Government designated
by the President to review proposed or final
rules for their regulatory impact and for
which the agency did not publish a notice of
proposed rule making or advanced notice of
proposed rule making during such calendar
vear; and

(2) a statement of the current status of
each rule making, described pursuant to
subparagraph (1), and the agency’s plan for
the rule making in the coming year.

(b) Each agency shall maintain a file,
available for inspection by the public upon
request, which records the date each pro-
posed, or final rule was submitted by the
agency to an officer of the Government di-
rected by the President to review proposed
or final rules for their regulatory impact
and the date when the respective proposed
or final rule was returned by such officer to
the agency.

PUBLIC AVAILABILITY OF REGULATORY PROGRAM

SEc. 4. (a) Each agency shall make avail-
able to the public for inspection and copy-
ing any draft regulatory program or any
final regulatory program submitted by the
agency to an officer of the Government des-
ignated by the President to review regula-
tory programs.

(b) Within 15 days after submitting a
draft regulatory program or a final regula-
tory program to an officer of the Govern-
ment designated by the President to review
regulatory programs, an agency shall pub-
lish a notice in the Federal Register. Such
notice shall specify—

(1) that the agency has completed the
preparation of the draft regulatory program
or the final regulatory program, as the case
may be, and has submitted such regulatory
program to the President or such officer;

(2) that such regulatory program is avail-
able for public inspection and copying; and

(3) the times when, and the location
where, the public may inspect and copy
such regulatory program.

DEFINITIONS

Skec. 5. For purposes of this Act:

(1) The term “agency” has the same
meaning as in section 551(1) of title 5,
United States Code.

(2) The term “person” has the same
meaning as in section 551(2) of such title.

(3) The term “regulatory program’ means
a statement submitted by an agency to the
President or to an officer of the Govern-
ment designated by the President which
contains—
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(A) an overview of the agency’s regulatory
policies, goals, and objectives for the pro-
gram year, and

(B) such information concerning all signif-
icant regulatory actions of the agency,
planned or underway, including—

(i) actions taken to consider whether to
initiate rule making;

(ii) requests for public comment; and

(iii) the development of documents that
may influence, anticipate, or could lead to
the commencement of rule making proceed-
ings at a later date,
as the President or such officer deems nec-
essary.

(4) The term “rule” has the same meaning
as in section 551(4) of such title.

(5) The term “rule making” has the same
meaning as in section 551(5) of such title.

(6) The term "substantive change' means
any change other than a clerical or gram-
matical change.

TIME PERIOD FOR REVIEW

Skec. 6. (a) If the President directs an offi-
cer of the Government to review proposed
or final rules for their regulatory impact,
except for subsection (b) of this section the
time for any such review of a proposed or
final rule shall not exceed thirty days fol-
lowing the receipt of the proposed or final
rule by such officer. The time for each such
review may be extended for good cause by
such officer for up to but no more than an
additioal thirty days. Notice of any such ex-
tension, together with a succinct statement
of the reasons therefore shall be inserted in
the rule making file.

(b) Nothing in this section shall supercede
any deadline imposed by statute or judicial
order or the authority of an agency to pro-
ceed with a rule in an emergency situation.

EFFECT OF ACT

Sec. 7. Nothing in this Act authorizes or
requires the review of a proposed or final
rule or any rulemaking plans or activities of
an agency by an official of the Government
designated to do so by the President.

EFFECTIVE DATE

Sec. 8. This Act shall become effective
upon enactment.@
® Mr. DURENBERGER. Mr. Presi-
dent, today I rise to join my colleague,
the gentleman from Michigan, to ex-
press my strong support for this bill.
S. 2023 is intended to safeguard Con-
gress and the public's right to know
what factors an agency considers when
it promulgates rules. That Congress
enjoys this right is undeniable. The
privilege of rulemaking power is con-
ferred upon agencies by Congress in
order to provide administrative flexi-
bility in the face of technological and
scientific complexity. And, Congress
saw fit to protect the public’s basic
right to know when it enacted the Ad-
ministrative Procedure Act in 1946.

Both of these rights are now endan-
gered because Congress has failed to
effectively counter OMB’'s growing
power to change the course of regula-
tory policy as it sees fit under proce-
dural authorities created by Executive
order.

Some regard OMB'’s exercise of
these powers as unconstitutional. I do
not share that view. As chairman of
the Intergovernmental Relations Sub-
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committee, which is charged with re-
sponsibility for overseeing the regula-
tory process generally and OMB's ex-
ercise of its responsibilities particu-
lary, I believe that we need a watch-
dog on excessive regulatory costs and
intrusive regulatory strategies. I be-
lieve it is appropriate for the President
to play this role. One reason we need
an institutional voice for economy in
rulemaking is that while the Federal
Government creates the regulatory
programs, it's not the Federal Govern-
ment that pays most of their costs. So
there is little incentive in Washington
to take a hard look at them. Most reg-
ulatory costs aren’t reflected in the
Federal budget: they are hidden in ex-
penses paid by businesses, State and
local governments, and in the prices
consumers pay for goods and services.
While the costs are shifted and spread
out across the economy, they mount
up. By one 1980 estimate, if the Feder-
al Government had to write a check
for the sum total of all the regulatory
programs it was responsible for, that
check would have been for over $100
billion in 1980 alone.

One hundred billion dollars. That's a
big check. We ought to be sure that
we're not paying for more than we
need. No more regulatory overkill. We
ought to be sure that what we're get-
ting is worth what we're paying for.
No more getting taken for a regula-
tory ride.

Given OMB’s analogous role in
budget decisions who better than it to
act as a voice for holding down regula-
tory costs? But, OMB’s power should
not be exercised in secret and it should
not be unilateral. For one thing, OMB
cannot substitute for agency expertise
because the voices of scientific and
technical understanding are not those
of budget examiners, economists or
management specialists. For another,
Congress, should not have to count on
OMB to act as its interpreter when in
comes time to decide the meaning of a
particular statute or provision. We do
not need OMB'’s voice to substitute for
our own. Nor can the views of the
public be represented by OMB, at least
not those of the people regulation
seeks to protect.

Those who believe as I do that Gov-
ernment runs best when its institu-
tions are open—when everyone, not
just a select few, is allowed to play his
or her part—should support this legis-
lation.

There are those who believe this bill
does not go far enough. Under the
logic that you can't get too much of a
good thing some say we should pull
the doors wide open on the OMB regu-
latory review process. We should make
OMB and the agencies log every call,
summarize every exchange, and keep
it all open and on the record as it hap-
pens. The fact is that taking disclousre
to the extreme will do more harm
than good. This bill is not intended to
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bury agencies and OMB in paperwork.
Nor is it intended to squelch free and
candid discussion by executive branch
personnel and the President’s staff.

Instead, it recognizes that OMB
review has fundamentally altered the
process of agency rulemaking. It
allows that process to continue, but at
the same time it builds in protections
so that Congress' delegation of rule-
making authority is not abused nor its
legislative intentions subverted. And,
so that the spirit of the Administra-
tive Procedure Act—the law which has
protected the publie's right to partici-
pate in rulemaking since 1946—is not
trampled in the quest for more cost ef-
ficient, less intrusive regulatory poli-
cies.

How would it do that? It requires
the agency to establish a rulemaking
file at the time it considers whether or
not to initiate rulemaking, earlier than
currently required under the Adminis-
trative Procedure Act, but in keeping
with the current realities imposed by
the new Office of Management and
Budget process.

What would go in the file? Less than
some might hope, more than others
might like. It would include a copy of
any written material received by the
rulemaking agency pertaining to rule-
making, a copy of any written materi-
al—including drafts of proposed and
final rules submitted to OMB—and a
description of any changes made in
the substance of the rule as a result of
the OMB review process, the reasons
for making the change, as well as a
copy of any summaries of conversa-
tions provided the agency by OMB.
Under this bill, neither the agency nor
OMB is required to document every
conversation or every editorial correc-
tion, only those few that made a sub-
stantive difference. This bill does not
envision a paperwork nightmare, and
it should not create one.

When would the file be available to
the public? Only when the rule is pub-
lished in the Federal Register. This
seems necessary to protect the right of
the OMB and the agency to a free and
candid exchange of views as to the
rule.

What about those rules that are pro-
posed by the agency but are with-
drawn as a result of the regulatory
review process? How can the public's
right and the Congress’ need for this
kind of information be systematically
and routinely made available? This bill
would require within 30 days of the
end of each calendar year agencies to
publish a list of rules which it for-
warded to OMB for review but which
were not published in the Federal
Register. And, the agency will be re-
quired to keep log when it sends a rule
to OMB, and when that rule is re-
turned.

Finally, what about the new, and po-
tentially farsweeping, regulatory plan-
ning process created by Executive
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Order No. 12498? In the first year of
the program, OMB allowed agencies to
make their draft proposed programs,
the ones sent to OMB, available to the
public. As far as I can see, no earth-
shaking negative consequences befell
the executive branch as a result of let-
ting some sun shine in on this process.
It should continue. If this bill is en-
acted, it will. Each agency is required
to make available to the public a copy
of any draft or final regulatory pro-
gram submitted by the agency to OMB
for review. Notice of the availability of
these programs is to be given in the
Federal Register within 15 days after
they are submitted.

If the race toward regulatory reform
goes to the swift, then there is no
doubt that the President would win it.
The OMB regulatory review process is
one of a number of powerful tools the
President is using to change the
course of regulatory policy through
administrative means. But what can be
done quickly by the President alone,
without a firm basis in the law, can be
undone just as quickly by the stroke of
another President’s pen. For those of
us who believe in real regulatory
reform, that's just not good enough.
We in Congress cannot, we must not,
short cut the regulatory policy process
by abdicating our responsibility to par-
ticipate in regulatory policymaking.
Nor should we give away the public’s
right to our rush to cut the costs of
Federal regulation.e

ADDITIONAL COSPONSORS

5. 812

At the request of Mr. Garn, the
name of the Senator from Alabama
[Mr. DENTON] was added as a cospon-
sor of S. 812, a bill to amend the
Export Administration Act of 1979 to
authorize controls on the export of
capital from the United States.

5. 1090

At the request of Mr. HeLms, the
name of the Senator from South
Dakota [Mr. ABpNOR] was added as a
cosponsor of S. 1090, a bill to amend
section 1464 of title 18, United States
Code, relating to broadcasting obscene
language, and for other purposes.

5.1224
At the request of Mr. McCLURE, the
name of the Senator from Virginia
[Mr. WARNER] was added as a cospon-
sor of S. 1224, a bill to limit the impor-
tation of softwood lumber into the the
United States, and for other purposes.

5.14586

At the request of Mr. LAUTENBERG,
the names of the Senator from North
Dakota [Mr. ANbrRews] and the Sena-
tor from Wisconsin [Mr. PROXMIRE]
were added as cosponsors of S. 1456, a
bill to recognize the Army and Navy
Union of the United States of Amer-
ica.
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5. 1874
At the request of Mr. WICKER, the
names of the Senator from Pennsylva-
nia [Mr. Heinz], and the Senator from
Michigan [Mr. RiEcLE] were added as
cosponsors of S. 1874, a bill to author-
ize quality educational programs for
deaf individuals, to foster improved
educational programs for deaf indi-
viduals throughout the United States,
to reenact and codify certain provi-
sions of law relating to the education
of the deaf, and for other purposes.
5. 1923
At the request of Mr. THURMOND, the
name of the Senator from Texas [Mr.
GramM] was added as a cosponsor of
S. 1923, a bill to provide for additional
bankruptcy judges.
5. 1969
At the request of Mr. SPECTER, the
names of the Senator from North
Dakota [Mr. ANDREWS], and the Sena-
tor from Vermont [(Mr. STAFFORD]
were added as cosponsors of S. 1969, a
bill to create a National Center for the
Prosecution of Child Abuse under the
Office of Justice Programs in the De-
partment of Justice.
5. 1979
At the request of Mrs. KASSEBAUM,
the name of the Senator from Florida
[Mrs. Hawkins] was added as a co-
sponsor of S. 1979, a bill to fulfill the
purposes of the Airport and Airway
Improvement Act of 1982, promote air
passenger safety, and provide equity to
airway users.
SENATE JOINT RESOLUTION 234
At the request of Mr. WiLson, the
names of the Senator from Utah [Mr.
Hatcu], the Senator from Nebraska
[Mr. Zorinskyl], the Senator from
Massachusetts [Mr. KErry], the Sena-
tor from Georgia [Mr. Nunx], the Sen-
ator from Florida [Mrs. HAWKINS], the
Senator from Tennessee [Mr. GoORE],
the Senator from Idaho [Mr.
McCLURE], the Senator from Minneso-
ta [Mr. DURENBERGER], the Senator
from Tennessee [Mr. Sasser], the Sen-
ator from Illinois [Mr. Simon], the
Senator from New Jersey [Mr. Lav-
TENBERG], the Senator from Pennsylva-
nia [Mr. HEeinzl, the Senator from
Connecticut [Mr. Dobp], and the Sen-
ator from South Carolina [Mr. THUR-
moND] were added as cosponsors of
Senate Joint Resolution 234, a joint
resolution to designate the week of
February 9, 1986 through February 15,
1986, as “National Burn Awareness
Week.”
SENATE JOINT RESOLUTION 257
At the request of Mr. CHILES, the
names of the Senator from Maryland
[Mr. SArRBANES], the Senator from Ne-
braska [Mr. ZorinNskKy], the Senator
from California [Mr. CrRaNsTON], the
Senator from Vermont [iMr. STaF-
rForp], the Senator from North Dakota
[Mr. ANDREWS], the Senator from Lou-
isiana [Mr. JouNsTON], and the Sena-
tor from Mississippi [Mr. STENNIS]
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were added as cosponsors of Senate
Joint Resolution 257, a joint resolu-
tion to designate the first Friday of
May each year as “National Teacher
Appreciation Day."”
SENATE JOINT RESOLUTION 258

At the request of Mr. RIEGLE, the
name of the Senator from Ohio [Mr.
GLENN] was added as a cosponsor of
Senate Joint Resolution 258, a joint
resolution designating ‘‘Baltic Free-
dom Day."

SENATE CONCURRENT RESOLUTION 50

At the request of Mr. LAUTENBERG,
the names of the Senator from Ohio
[Mr. MerzENBaUM], and the Senator,
from Wisconsin [Mr. PROXMIRE] were
added as cosponsors of Senate Concur-
rent Resolution 90, a concurrent reso-
lution urging the President to con-
vince a conference to develop an Inter-
national Seaport Security Agreement
relating to seaport and passenger
vessel security among the United
States, its allies, other interested na-
tions, and the private sector.

SENATE CONCURRENT RESOLUTION 103

At the request of Mr. HarT, the
names of the Senator from Wisconsin
[Mr. ProxMIRE], and the Senator from
Maine [Mr. Mi1TcHELL] were added as
cosponsors of Senate Concurrent Res-
olution 103, a concurrent resolution to
commend Bishop Desmond Tutu for
his courageous work for peace and
equality in South Africa.

SENATE RESOLUTION 82

At the request of Mr. D'AmaTo, the
names of the Senator from Iowa [Mr.
GrassLEy], and the Senator from
Georgia [Mr. MaTTINGLY] Were added
as cosponsors of Senate Resolution 82,
a resolution to preserve the deduction
for State and local taxes.

SENATE RESOLUTION 298

At the request of Mr. WEICKER, the
names of the Senator from North
Dakota [Mr. Burpick], and the Sena-
tor from Michigan [Mr. RIEGLE] were
added as cosponsors of Senate Resolu-
tion 298, a resolution expressing sup-
port and encouragement of the Senate
for the U.S. Disabled Ski Team at the
1986 World Disabled Ski Champion-
ship to be held in Salem, Sweden, on
April 6 through April 17, 1986.

AMENDMENTS SUBMITTED

CONRAIL SALE

PRESSLER (AND OTHERS)
AMENDMENT NO. 1438

(Ordered to lie on the table.)

Mr. PRESSLER (for himself, Mr.
Dixon, Mr. Long, Mr. Exon, Mr.
ABDNOR, Mr. ZoRINSKY, Mr. SIiMoON,
and Mr. HEinz) submitted an amend-
ment intended to be proposed by them
to amendment No. 1437 proposed by
Mr. DanrFoRTH to the bill (S. 638) to
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amend the Regional Rail Reorganiza-
tion Act of 1973 to provide for the
transfer of ownership of the Consoli-
dated Rail Corp. to the private sector,
and for other purposes; as follows:

On page 30, insert the following immedi-
ately after line 10:

PROCEEDING BY THE INTERSTATE COMMERCE
COMMISSION

Sec. 303. (a) Within ten years after the
date of consummation of the sale of the in-
terest of the United States in the common
stock of Conrail to Norfolk Southern Corpo-
ration, any railroad which—

(1) had rail operating revenues of less
than $1 billion in calendar year 1985; and

(2) alleges that it has been injured by di-
version of traffic from its lines as a result of
the acquisition of Conrail by Norfolk South-
ern Corporation and the exercise of market
power by the consolidated Norfolk Southern
Corporation and Conrail system (herein-
after in this section referred to as the “con-
solidated system"),

may petition the Interstate Commerce Com-
mission to institute a proceeding under this
section.

(b)1) The Commission shall commence a
proceeding under this section, if the Com-
mission finds that such railroad, as a result
of the exercise of market power by the con-
solidated system, has experienced—

(A) a diversion of traffic from its lines
equal to or greater than three and one half
percent of the number of carloads handled
by such railroad during calendar vear 1985;
or

(B) a rerouting of traffic that has resulted
in a loss of revenues from such traffic that
is equal to or greater than three and one-
half percent of the total railway operating
revenues of such railroad in calendar year
1985.

(2) For purposes of this subsection, Nor-
folk Southern Corporation shall be required
to establish by clear and convincing evi-
dence that such diversions have occurred
because of superior service and efficiency on
the route to which the traffic is diverted. In
the absence of such evidence, the Commis-
sion shall presume that the diversions oc-
curred as a result of the exercise of market
power by the consolidated system.

(c) In any such proceeding, the Commis-
sion shall determine what additional divesti-
tures or conditions are necessary to elimi-
nate the market power of the consolidated
system in each major rail market served by
the consolidated system, and to provide to
such railroad fully competitive alternative
connecting service to each such major rail
market. The Commission shall issue an
order directing that such divestitures be
completed and that such conditions be im-
posed. In determining whether the consoli-
dated system has market power in any
major rail market, the Commission shall
accord substantial weight to merger guide-
lines issued by the Department of Justice.

(d) Divestitures ordered to be completed
under this section shall be made at a price
agreed upon by Norfolk Southern Corpora-
tion and the purchaser. If Norfolk Southern
Corporation and the purchaser are unable
to agree on such a price, the Commission
shall fix a price for the divestiture which
shall not reflect any value of the line to be
divested that is attributable to the market
power of the consolidated system in any rail
market.

{e) The Commission shall issue a final
order in any such proceeding within one
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year after the date of filing of a petition
under subsection (a) of this section.

(f) Any order issued under this section
shall be subject to judicial review in the
same manner and to the same extent as
orders issued by the Commission under
chapter 113 of title 49, United States Code.
Any divestiture ordered to be completed, or
condition imposed, by the Commission
under this section shall be deemed to be ap-
a:o:elg by the Commission under such chap-

r 113.

NOTICES OF HEARINGS

SUBCOMMITTEE ON LABOR, HEALTH AND HUMAN

SERVICES, EDUCATION AND RELATED AGENCIES

Mr. WEICKER. Mr. President, I am
pleased to advise the Senate that the
Appropriations Subcommittee on
Labor, Health and Human Services,
Education and Related Agencies will
hold its fiscal year 1987 public witness
hearings on Tuesday, April 29, Thurs-
day, May 1, Tuesday, May 6, Thurs-
day, May 8, Tuesday, May 13, and
Thursday, May 15. The hearings will
be preceded by a hearing on Thursday
April 24, when the subcommittee will
take testimony from Members of Con-
gress.

The deadline for interested groups
and individuals to submit their re-
quests for an opportunity to testify is
Tuesday, March 4. All requests must
be in writing and should be addressed
to me in care of the Labor, Health and
Human Services, Education and Relat-
ed Agencies Appropriations Subcom-
mittee, SD-131, Washington, DC,
20510.

Those persons whose requests are re-

ceived by March 4, will receive a letter
providing instructions for their ap-
pearance before the subcommittee.

In addition, the deadline for those
who only wish to submit statements
for the hearing record will be Tuesday,
May 20. Such statements must be no

longer than seven double-spaced
pages, and three copies should be sent
to me in care of the subcommittee.
COMMITTEE ON SMALL BUSINESS

Mr. WEICKER. Mr. President, I
would like to announce that the
Senate Small Business Committee will
hold a full committee hearing on Feb-
ruary 6, 1986, on the impact of tax
reform and simplification proposals on
small business. The hearing will com-
mence at 9:30 a.m. in room 428A of the
Russell Senate Office Building. For
further information, please call Bill
Langdon or Steve Williams of the com-
mittee staff at 224-5175.

COMMITTEE ON ENERGY AND NATURAL
RESOURCES

Mr. McCLURE. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
the scheduling of 2 days of oversight
hearings before the Committee on
Energy and Natural Resources. The
hearings will be held in room SD-366
in the Dirksen Senate Office Building
as follows:
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Wednesday, February 5, beginning at 10
a.m. to consider the President's proposed
budget for fiscal year 1987 with witnesses
from the Department of the Interior.

Wednesday, February 5, beginning at 1:30
p.m. to consider the President’s proposed
budget for fiscal year 1987 with witnesses
from the Department of Agriculture (Forest
Service).

Thursday, February 6, beginning at 10
a.m. to consider the President's proposed
budget for fiscal year 1987 with witnesses
from the Federal Energy Regulatory Com-
mission.

Thursday, February 6, beginning at 1 p.m.
to consider the President's proposed budget
for fiscal year 1987 with witnesses from the
Department of Energy.

Those wishing to submit written
statements for the hearing record
should write to the Committee on
Energy and Natural Resources, U.S.
Senate, Washington, DC 20510. For
further information regarding these
hearings, you may wish to contact Mr.
Richard Grundy at 224-2564.

Mr. McCLURE. Mr. President, I
would also like to announce for the in-
formation of the Senate and the
public the scheduling of a public hear-
ing before the Committee on Energy
and Natural Resources to consider the
nomination of Jed Dean Christensen,
of Virginia, to be Director of the
Office of Surface Mining Reclamation
and Enforcement.

The hearing will take place Tuesday,
February 18, 10 a.m. in room SD-366
of the Senate Dirksen Office Building
in Washington, DC.

Those wishing to testify or who wish
to submit written statements should
write to the Committee on Energy and
Natural Resources, U.S. Senate, room
SD-358 Dirksen Senate Office Build-
ing, Washington, DC 20510. For fur-
ther information, please contact Jim
Beirne or Becky Barbour at 202-224-
2564.

SUBCOMMITTEE ON ENERGY RESEARCH AND
DEVELOPMENT

Mr. DOMENICI. Mr. President, I
would like to announce for the infor-
mation of the Senate and the public
that the Subcommittee on Energy Re-
search and Development of the Com-
mittee on Energy and Natural Re-
sources will conduct a hearing on
Monday, February 24, 1986, beginning
at 10 am. in room SD-366 of the
Senate Dirksen Office Building in
Washington, DC.

Testimony will be received on S.
1686, the “Renewable Energy/Fuel
Cell Systems Integration Act of 1985"
and S. 1687, the “Fuel Cells Energy
Utilization Act of 1985."

Those wishing to testify or who wish
to submit written statements for the
hearing record should write to the
Subcommittee on Energy Research
and Development, Committee on
Energy and Natural Resources, U.S.
Senate, Washington, DC 20510.

For further information regarding
this hearing, please contact Mr. K.P.
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Lau on the subcommittee staff at 202-
224-4431.

ADDITIONAL STATEMENTS

DURENBERGER VS. CASEY

® Mr. BOSCHWITZ. Mr. President, I
rise today to enter into the RECORD an
article from the Christian Science
Monitor. The article sets the record
straight concerning a flap between my
good friend and colleague from Minne-
sota, DaAvE DURENBERGER, and CIA Di-
rector Bill Casey, fought on the front
pages of the Washington Post.

Senators may recall, late in the last
session, a front page article in the Post
in which DAvVE appeared to be leveling
some major league criticisms at Casey
and his handling of the CIA. That ar-
ticle then engendered a Casey re-
sponse, again on page 1.

As it turns out, the squabble was
really a creation of the Washington
Post. As the article I am submitting in-
dicates, the Post took out of context
and sensationalized a few remarks
Dave made over a long luncheon with
several reporters in which the general
tenor of Dave's comments were really
very positive about Casey and the
Agency. DAveE praised Casey for his
professionalism and called him “as
good a DCI [Director of Central Intel-
ligencel as we have had in a long
time.” Nevertheless, it was a couple of
criticisms that DAvE made over a long
lunch in response to reporters’ ques-
tions that the Post put on page 1, set-
ting off a public—and needless—dis-
pute that served no one's interests,
except possibly the Post’s.

I believe each of us ought to read
the true story of what DAVE said and
then ponder a bit about the influence
and power of the media.

I ask that the article from the Chris-
tian Science Monitor be printed in the
RECORD.

The article follows:

[From the Christian Science Monitor, Dec.

3. 19851
DURENBERGER VS. CASEY
(By Godfrey Sperling Jr.)

The other day Sen. David F. Durenberger
(R) of Minnesota, chairman of the Select
Committee on Intelligence, discussed at
some length the Central Intelligence
Agency and its director, William J. Casey,
with a group of reporters over lunch.

The next morning the Washington Post's
Page 1 headline read: “CIA, Casey Criticized
by Hill Chairman.” And the lead paragraph
said that Mr. Durenberger criticized Mr.
Casey “for lacking a ‘sense of direction’ and
particularly for failure to understand the
Soviet Union.

Yet Durenberger and several of the re-
porters who attended that luncheon
thought that the Post’s caption beneath the
senator's picture on Page 3, where the arti-
cle was continued, caught his basic view of
Casey. It read, "[Durenberger] defends
Casey as ‘Professional’.”
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These reporters all thought that Duren-
berger’s criticism of and reservations about
Casey came within a context of an overall
appreciation of Casey and the job he was
doing. They said they believed that a posi-
tive lead (and headline), reflecting Duren-
berger's defense of Casey, would have accu-
rately mirrored the thrust of the senator's
comments on the intelligence director.

The Post's story set off an explosion, at
least in the pages of that influential news-
paper. Casey, responding to the story, fired
off a public letter, asking at one point,
“What are [CIA officers around the world]
to think when the chairman of the Senate
Select Committee offhandedly, publicly,
and inaccurately disparages their work?"

Casey might have held his fire if he had
been aware of this response by Durenberger
at the luncheon to the question “Do you
gﬁe’ any doubts about the leadership of the

“Not yet,” he said. “I think Bill is as good
a DCI [director of central intelligence] as
we have had in a long time. That forgives a
whole lot of things by saying that.

[Chuckling.] “And you would have an 8-
to-T vote on the committee if I put it to a
vote.” Continuing:

"Bills’ problems are still more style and
perception than they are substance. I think
as a substantive professional politician he is
just a darn good guy in that job. When he
gets them into trouble by, say, shutting
down information to the Congress or some-
thing like that, it's because they can't be
trusted.

“There is a professionalism in Bill. He
knows the craft. He knows something of the
politics involved in it. He knows about the
relationship between information and intel-
ligence and between intelligence and public
policy."”

Later on in the lunch, Durenberger said
he would give Casey a plus for his job per-
formance, Then he expressed this reserva-
tion: “One of the things we [the committee]
will be sorting out is whether . . . [national-
security adviser Robert] McFarlane
shouldn't be the President’s right hand on
the intelligence input into policy and Casey
olught to be the pro who runs the organiza-
tion.

The next day the Post ran a Page 1 article
in which Sen. Patrick Leahy of Vermont,
the ranking Democrat on the committee,
said he believed that Casey wanted to go
back to the days when there was no congres-
sional oversight of CIA covert operations.

And the day after, the Post on its Sunday
Op-Ed page printed, side by side, the Casey
letter and a responding letter from Duren-
berger in which the senator defended con-
gressional oversight and public discussion of
the CIA. What developed here was a yelling
contest between Durenberger and Casey
that probably would not have occurred if
Casey had heard the carefully and quietly
uttered Durenberger assessment of him at
the lunch.

The Post's ombudsman, Sam Zagoria, fol-
lowed up a few days later with his own care-
fully researched appraisal of these stories
and public exchanges in his column on his
newspaper’s opinion page.

“[The Post’s] report could not be support-
ed by snips and snaps in the transcript,” he
wrote, “but Senator Durenberger’s string of
compliments for Mr. Casey and the vague-
ness of his suggestions for possible change
by the end of 1986 should have discouraged
treating the story so one-sidedly.”

“Leads and headlines have a tendency to
simplify and polarize positions.” Mr. Zagoria
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added, “and this happened here. The result
has been a four-day battle in the Post, and I
doubt that it was intended by the three
public officials. What started out as a low-
key discussion about relationships between
a key Senator and an agency escalated into
a shouting match and some of the most sur-
prised were the Senator and some of his
auditors."e

REMEMBERING DR. KING

® Mr. CHILES. Mr. President, this
Nation has just observed the first cele-
bration of Dr. Martin Luther King,
Jr.'s birthday. It was a time of celebra-
tion, a time to reflect on the life of Dr.
King and the meaning of his words.

In his famous “I have a dream”
speech, Dr. King could have modified
and described his dream with any
word in his vast vocabulary. I think it
is both fitting and insightful that he
gave the foundation for his dream a
patriotic foundation, when he said “It
is rooted in the American dream.” So
it is with this day of observance—it
was and should continue to be an
American holiday.

Black Americans are justly proud
that America has decided to honor a
black person in this manner. However,
Dr. King's teachings are such that all
Americans can be proud. Proud that
the Constitution has been expanded to
include every race, both sexes, all na-
tionalities, and every creed. The Con-
stitution which was written almost 200
years ago was not a perfect document
but rather a document with perfect
potential. Dr. King, the civil rights
movement, the ultimate desegregation
of America, all served to make our
Nation stronger and our Constitution
relevant.

On Monday, January 20, 1986,
almost every television set and every
radio played the words of Dr. King
over and over. His full vibrant voice
once again reminded us of the dream—
sadly, it is a dream that remains unful-
filled for far too many of our citizens.

On this day, Monday, January 27,
1986, the radio stations have gone
from hard reality to hard rock, from
the elogquent words of Dr. King to the
unintelligible lyrics of Twisted Sister,
but the impact of Dr. King’'s life must
not be restricted to 1 day's celebration,
but rather to a life's commitment. So,
although the television stations will
now devote their cameras and tape
machines to Miami Vice or Dynasty,
the image of the man and the move-
ment should inspire each of us to help
those less fortunate than ourselves.

There are many people in this great
Nation for whom the dream of Dr.
King means little. We read the cold
statistics and often we are not im-
pressed at all, but behind those statis-
tics are live, warm human beings. Un-
employment among minority youth in
this country has reached depression
levels, fueled in part by the scandalous
drop-out rates among black and His-
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panic teenagers; 4 of every 10 black
youths who begin school will drop out
and in some areas the number is even
higher for Hispanic youths. It may be
true that we are moving forward in
our economy, but we are leaving far
too many of our young people behind.
The business community which by and
large supported the King holiday
should also support hiring practices
and training programs that will enable
our youth to gain meaningful work ex-
periences.

In infant mortality, according to
every statistic I have seen, black in-
fants are twice as likely to die in their
first year as are white infants. Even
American white infant death rates su-
persede many white European rates.
The data is startling, the facts are ir-
refutable. For the unemployed, for
dropouts, for young babies “at risk,”
the dream is a hollow vision. The solu-
tions we seek do not all rest with Gov-
ernment programs. As the ranking
member of the Budget Committee, I
understand quite clearly the limita-
tions we face from the public sector
but public/private partnerships could
be extremely helpful. My legislative
proposals on infant mortality (S. 1209)
and dropouts (S. 1771) are not total so-
lutions—they are only beginning ef-
forts.

The real challenge which faces all
Americans is that of making the
American dream live for so many who
are left out and forgotten. The highest
honor we can pay to Dr. King's
memory is not simply setting aside a
day to remember, but to commit our
lives to not forgetting those who need
and deserve our help.@

BUDGET SCOREKEEPING
REPORT

® Mr. DOMENICI. Mr. President, I
hereby submit to the Senate the first
report on congressional budgetary
action in the 2d session of the 99th
Congress, prepared by the Congres-
sional Budget Office. This report also
serves as the scorekeeping report for
the purposes of section 311 of the Con-
gressional Budget Act, as amended.

The report follows:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washinglon, DC, January 27, 1986.

Dear MR. CHAIRMAN: The attached report
shows the effects of Congressional action on
the budget for fiscal year 1986. The estimat-
ed totals of budget authority, outlays, and
revenues are compared to the appropriate
or recommended levels contained in the
most recent budget resolution, S. Con. Res.
32. This report meets the requirements for
Senate scorekeeping of Section 5 of S. Con.
Res. 32 and is current through January 24,
1986. The report is submitted under Section
308(b) and in aid of Section 311 of the Con-
gressional Budget Act, as amended.

Since my last report no changes have oc-
curred in budget authority, outlay, and rev-
enue estimates,
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This letter is my first report on Congres-
sional budgetary action for the second ses-
sion of the Ninety-ninth Congress.

With best wishes,

Sincerely,
RupoLPH G. PENNER.

CBO WEEKLY SCOREKEEPING REPORT FOR THE U.S. SENATE,
99th CONGRESS, 2d SESSION, AS OF JANUARY 24, 1986

[Fiscal Year 1386—in billions of dollars)

Debt
1o
it

Reve-

Outlays g

B
aumr;

Current Level * |
Budget Resolution, Senate Concur-
renl Resolution 32 ...

10730 9868 7936 19463
1,069.7 9676 7957 =20087

13 v v
e B 21 1294

' The current level represents the estimated revenve and direct spending
effects (budgel authority and outfays) of all legisiation thal Coogress has
enacted in this o prewious sessions or sent to the President for his aanval
In addition, estimates’ are included of the direct spending effects for all
entitiement or other programs requiring annua! approgriations under current law
even though the appropnations have nol been made. The current level excludes
the revenue and darec! spending effects of legislation that is in earler stages
of completion, such a5 reported from 2 Semate commitiee or passed by the
Senate. Thus, savings from reconciliation action assumed in Senate Concurrent
Resolution 32 will not be included until Congress sends the legisiation o the
President for his approval The curren! level of debl subject to limil reflects the
latest U.S. Treasury information on pubbc debt Iransactions

2 The current statulory debt limit is $2,078.7 billion

FISCAL YEAR 1986, SUPPORTING DETAILS FOR CBO WEEKLY
SCOREKEEPING REPORT, U.S. SENATE, 99TH CONGRESS,
2D SESSION, AS OF JANUARY 24, 1986

[in millons of doifars}

Budge!

authority Revenues

Outlays

Enacled in previous - 5e5-
$I0nS:
Revenues . o
Permanent apprognia-
tions and trust
funds.

Other appropriabions ...
Offsetting receipts .

Total enacled in
previous  ses-
SHORS.

ot S e 793,551
708,634 632,166 ...

5421
— 190.586

1072325

43994 ...
— 190,586

985,573

593,351

Enacted this session.............coccc
Continuing resolution  3u-
- tharity.

ratified by both Houses
V. Entitlement authority and
other mandalory ilems
requiring further appro-

priafion action:
Payment to air cami-

ers, DOT
Maritime, _ operating-
dGitferential ~ subsi-

dhes

Total current level
as o
24, 1386

1,073,035

CONGRESSIONAL RECORD—SENATE

FISCAL YEAR 1986, SUPPORTING DETAILS FOR CBO WEEKLY
SCOREKEEPING REPORT, U.S. SENATE, 99TH CONGRESS,
2D SESSION, AS OF JANUARY 24, 1986—Continued

[in millions of dollars]

Budget

sutharity Qutlays Revenues

1985 budgel reso-
Ivon_(S. Con
Res. 32)

Amount remaining:

Over budget
resolution
Under

1,069,700 967,600 795,700

i
ution

i interfund transachions do nol add fo budget totals
Note: Numbers may not add due fo rounding.@

PRESIDENT'S PROLIFE
PROCLAMATION

® Mr. HUMPHREY. Mr. President,
for the second year in a row, President
Reagan has proclaimed the Sunday
preceding the anniversary of the disas-
trous Roe versus Wade abortion deci-
sion, “National Sanctity of Human
Life Day."” Sunday, January 19, 1986,
is that day set aside when we recall
how we as individuals, and we as a so-
ciety, have failed to respect life at
every stage of development. National
Sanctity of Human Life Day is a day
when we are called to pray for the
unborn, the newly born, the handi-
capped and the elderly. It is a day to
reflect on the inherent dignity of each
human being, and to assist concretely
those whose sanctity of life is threat-
ened.

Many institutions have observed Na-
tional Sanctity of Human Life Day in
the past, and more will be doing so in
the years to come. The Southern Bap-
tists have placed the day on their offi-
cial calendar; and over 20,000 primari-
ly Protestant congregations have ob-
served for the third year a day of
prayer for the unborn.

The increased recognition and ef-
forts on behalf of the unborn fostered
by National Sanctity of Human Life
Day are commendable, and long over-
due. They presage further, more ex-
tensive advances in our struggle to
grant unborn children the rights that
all human beings enjoy. They also por-
tend observances by a greater number
of organizations, and proclamations of
even grander scope: For example, the
President has before him a request
from six U.S. Senators calling for a
declaration of 1987 as “The Year of
the Unborn.”

I applaud all such efforts, and I en-
courage renewed activity in defense of
life.@

UKRAINIAN INDEPENDENCE DAY

® Mr. BOSCHWITZ. Mr. President,
on January 22, Ukrainians throughout
the world observed the anniversary of
Ukrainian independence. Following
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World War I, the newly established
Ukrainian State was recognized by a
number of governments including the
Russian Federated Soviet Republic.
Despite Moscow’s pledge to respect
the independence of the Ukraine, it
soon attacked the young state both
militarily and by employing subversion
from within. After almost 4 years of
war, the Ukraine fell to the forces of
Soviet Russia and her eastern neigh-
bors. After losing their short-lived
freedom, the Ukrainian people have
endured a long period of religious and
national persecution and economic ex-
ploitation.

In the 1930's, for example, Stalin or-
dered the liquidation of the Ukrainian
autocephalous Orthodox Church.
Many bishops and priests were mur-
dered, as were an untolled number of
intellectuals. In 1932-33, over 7 million
men, women, and children perished in
the Soviet Government’'s intentionally
induced famine.

World War II brought more tragedy
upon the Ukrainian people. On one
side, the fleeing Red troops left
behind devastated lands. On the other
side, the advancing Nazi armies en-
gaged in looting, sent many on forcible
deportations to slave labor camps, and
even mass executions. According to re-
ports of the Soviet Ukrainian Acade-
my of Sciences, the Nazi occupation
resulted in the extermination of over 5
million people.

After World War II, the suffering
did not end. In 1946, the Kremlin de-
stroyed the Ukrainian Catholic
Church in western Ukraine by arrest-
ing, murdering or deporting many in
its hierarchy.

For some time, we have received re-
ports that hundreds of young poets,
writers, researchers, and human rights
activists have been arrested and sen-
tenced to long imprisonment or con-
fined to psychiatric institutions. Ac-
cording to U.S. Government reports,
although Ukrainians account for only
12 percent of the Soviet population,
they account for 40 percent of all po-
litical prisoners in the Soviet Union.

Although deprived of freedom and
suffering great losses, the Ukrainian
people have never surrendered nor
given up hope of liberation. By recall-
ing their short-lived independence
they continue to demonstrate their
undying struggle to regain their free-
dom.

This year, while commemorating
Ukrainian independence, we as Ameri-
cans wish to commend the Ukrainian
people for their commitment to the
principles of liberty they have so un-
deniably demonstrated.e

PROPOSED ARMS SALES

® Mr. LUGAR. Mr. President, section
36(b) of the Arms Export Control Act
requires that Congress receive advance
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notification of proposed arms sales
under that act in excess of $50 million
or, in the case of major defense equip-
ment as defined in the act, those in
excess of $14 million. Upon such noti-
fication, the Congress has 30 calendar
days during which the sale may be re-
viewed. The provision stipulates that,
in the Senate, the notification of a
proposed sale shall be sent to the
chairman of the Foreign Relations
Committee.

In keeping with my intention to see
that such information is available to
the full Senate, I ask to have printed
in the REcorp the notifications which
have been received.

The notifications follow:

DEFENSE SECURITY ASSISTANCE AGENCY,
Washington, DC.
Hon. RICHARD C. LUGAR,
Chairman, Commiltee on Foreign Relations,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: Pursuant to the re-
porting requirements of Section 36(b)(1) of
the Arms Export Control Act, we are for-
warding herewith Transmittal No. 86-19,
concerning the Department of the Air
Force’s proposed Letter(s) of Offer to Korea
for defense articles and services estimated
to cost $82 million. Shortly after this letter
is delivered to your office, we plan to notify
the news media.

Sincerely,
PHILIP C. GAST,
Director.

[Transmittal No. 86-19]

NoTicE OF PROPOSED ISSUANCE OF LETTER OF
OFFER PURSUANT TO SEcTION 36(b)1) oF
THE ARMS EXPORT CONTROL ACT
(i) Prospective Purchaser: Korea.
(ii) Total Estimated Value:

Millions

Major defense equipment ! 0

Other $82

Total 82

! As defined in Section 47(6) of the Arms Export
Control Act.

(iii) Description of Articles or Services Of-
fered: Cooperative Logistics Supply Support
Arrangement (CLSSA) under a Foreign
Military Sales Order II (FMSO II) Blanket
Order Requisition for spare parts and sup-
plies to support AT-37, C-123K, F-4, F-5, F-
16 and T-33 aircraft and other systems and
subsystems of U.S. origin.

(iv) Military Department:
(KBV).

(v) Sales Commission, Fee, etc., Paid, Of-
fered, or Agreed to be Paid:

(vi) Sensitivity of Technology Contained
in the Defense Articles or Defense Services
Proposed to be Sold: None.

(vii) Section 28 Report: Case not included
in Section 28 report.

(viii) Date Report Delivered to Congress:
January 22, 1986.

Air Force

PoLicY JUSTIFICATION
KOREA—SUPPLY SUPPORT ARRANGEMENT

The Government of Korea has requested
a Cooperative Logistics Supply Support Ar-
rangement (CLSSA) under a Foreign Mili-
tary Sales Order II (FMSO II) Blanket
Order Requisition for spare parts and sup-
plies to support AT-37, C-123K, F-4, F-5, F-
16, and T-33 aircraft and other systems and
subsystems of U.S. origin. The estimated
cost is $82 million.
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This sale will contribute to the foreign
policy and national security of the United
States by helping to improve the security of
a friendly country which has been and con-
tinues to be an important force for political
stability and economic progress in Eastern
Asia.

The Republic of Korea needs these spare
parts and supplies to assure that aircraft
previously procured from the United States
are maintained in a mission capable status.
The Korean Air Force will have no difficul-
ts;i in absorbing these spare parts and sup-
plies.

The sale of this equipment and support
will not affect the basic military balance in
the region.

Procurement of these items and services
will be from the many contractors providing
similar items and services to the U.S. armed
forces.

Implementation of this sale will not re-
quire the assignment of any additional U.S.
Government personnel or contractor repre-
sentatives to Korea.

There will be no adverse impact on U.S.
defense readiness as a result of this sale.
DEFENSE SECURITY ASSISTANCE AGENCY,

Washington, DC.
Hon. RicHARD C. LUGaR,
Chairman, Committee on Foreign Relations,
U.S. Senate, Washington, DC.

DeEAaR MR. CHAIRMAN: Pursuant to the re-
porting requirements of Section 36(b)(1) of
the Arms Export Control Act, we are for-
warding herewith Transmittal No. 86-23,
concerning the Department of the Air
Force's proposed Letter(s) of Offer to
Turkey for defense articles and services esti-
mated to cost $97 million. Shortly after this
letter is delivered to your office, we plan to
notify the news media.

You will also find attached a certification
as required by Section 620C(d) of the For-
eign Assistance Act of 1961, as amended,
that this action is consistent with Section
620C(b) of the statute.

Sincerely,
PHiLip C. GasT,
Director.

[TRANSMITTAL No. 86-23]
NoTICE OF PROPOSED ISSUANCE OF LETTER OF
OFFER PURSUANT TO SECTION 36(b)1) oF
THE ARMS EXPORT CONTROL ACT

(i) Prospective Purchaser: Turkey.
(ii) Total Estimated Value:
Millions
Major defense equipment! 0
Other $97

Total > 97

1 As defined in Section 47(8) of the Arms Export
Control Act.

(iii) Description of Articles or Services Of-
fered: Foreign Military Sales Order II
(FMSO II) Blanket Order Requisition for
follow-on spare parts in support of C-130E,
RF/F-4E, F/RF-5A/B, F-100C/D/F, TF/F-
104G, T-33, T-37B/C and T-38 aircraft and
other systems or subsystems of U.S. origin.

(iv) Military Department: Air Force
(KBX).

(v) Sales Commission, Fee, etc., Paid, Of-
fered, or Agreed to be Paid: None.

(vi) Sensitivity of Technology Contained
in the Defense Articles of Defense Services
Proposed to be Sold:

(vii) Section 28 Report: Case not included
in Section 28 report.

(viii) Date Report Delivered to Congress:
January 22, 1986.
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PoLiCcY JUSTIFICATION

TURKEY—SUPPLY SUPPORT ARRANGEMENT
(FMSO 11}

The Government of Turkey has requested
the purchase of a blanket order requisition
case for follow-on spare parts in support of
C-130E, RF/F-4E, F/RF-5A/B, F-100C/D/
F, TF/F-104G, T-33, T-37B/C and T-38 air-
craft and other systems or subsystems of
}:ll.s. origin. The estimated cost is $97 mil-

on.

This sale will contribute to the foreign
policy and national security objectives of
the United States by improving the military
capabilities of Turkey in fulfillment of its
NATO obligations; furthering NATO ration-
alization, standardization, and interoperabil-
ity; and enhancing the defense of the West-
ern Alliance.

Turkey needs this logistics support to
maintain the readiness of Turkish Air Force
weapon systems of U.S. origin. The coopera-
tive logistics support will be provided in ac-
cordance with, and subject to the limita-
tions on use and transfer provided for under
the Arms Export Control Act, as embodied
in the terms of sale. This sale will not ad-
versely affect either the military balance in
the region or U.S. efforts to encourage a ne-
gotiated settlement of the Cyprus question.
Turkey will have no difficulty absorbing
this logistics support into its armed forces.

Procurement of these items and services
will be from the many contractors providing
similar items and services to the U.S. forces.

Implementation of this sale will not re-
quire the assignment of any additional U.S.
Government or contractor personnel to
Turkey.

There will be no adverse impact on U.S.
defense readiness as a result of this sale.

UNDER SECRETARY OF STATE FOR SE-
CURITY ASSISTANCE, SCIENCE AND
TECHNOLOGY,

Washington, DC, January 17, 1986.

Pursuant to section 620C(d) of the For-
eign Assistance Act of 1961, as amended (the
Act), and the authority vested in me by De-
partment of State Delegation of Authority
No. 145, I hereby certify that the provision
to Turkey of a blanket order requisition
case of support of C-130, RF/F-4E, F/RF-
5A/B, F-100C/C/F, and other U.S. origin
aircraft at an estimated value of $97 million
is consistent with principles contained in
section 620C(b) of the Act.

This certification will be made part of the
certification to the Congress under section
36(b) of the Arms Export Control Act re-
garding the proposed sale of the above-
named articles and is based on the justifica-
tion accompanying said certification, and of
which such justification constitutes a full
explanation.

WILLIAM SCHNEIDER, JT.@

PROPOSED ARMS SALES

@ Mr. LUGAR. Mr. President, section
36(b) of the Arms Export Control Act
requires that Congress receive advance
notification of proposed arms sales
under that act in excess of $50 million
or, in the case of major defense equip-
ment as defined in the act, those in
excess of $14 million. Upon such noti-
fication, the Congress has 30 calendar
days during which the sale may be re-
viewed. The provision stipulates that,
in the Senate, the notification of pro-
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posed sales shall be sent to the chair-
;na.n of the Foreign Relations Commit-
ee.

In keeping with the committee’s in-
tention to see that such information is
immediately available to the full
Senate, I ask to have printed in the
Recorp the notification which has
been received. The classified annex re-
ferred to in the covering letter is avail-
able to Senators in the office of the
Foreign Relations Committee, room
SD-423.

The notification follows:

DEFENSE SECURITY ASSISTANCE AGENCY,
Washington. DC.
Hon. RicHARD C. LUGAR,
Chairman, Committee on Foreign Relations,
U.S. Senate, Washington, DC.

DeAR MR. CHAIRMAN: Pursuant to the re-
porting requirements of Section 36(b)(1) of
the Arms Export Control Act, we are for-
warding under separate cover Transmittal
No. B6-20, concerning the Department of
the Navy's proposed Letter(s) of Offer to
Korea for defense articles and services esti-
mated to cost $14 million or more. Since
most of the essential elements of this pro-
posed sale are to remain classified, we will
not notify the news media.

Sincerely,
PHiILIP C. GaAsT,
Director.

[Transmittal No. 86-20]

Nortice oF PROPOSED ISSUANCE OF LETTER OF
OFFER PURSUANT TO SECTION 36(bX1) oF
THE ARMS EXPORT CONTROL ACT
(i) (U) Prospective Purchaser: Korea.

(ii) Total Estimated Value:

Major defense equipment

Other

(Deleted.)
(Deleted.)

Total (Deleted.)

(iii) Description of Articles or Services Of-
fered: (Deleted).

(iv) (U) Military Department: Navy (LKZ).

(v) (U) Sales Commission, Fee, etc., Paid,
Offered, or Agreed to be Paid: None.

(vi) (U) Sensitivity of Technology Con-
tained in the Defense Articles or Defense
Services Proposed to be Sold: See Annex
under separate cover.

(vii) (U) Section 28 Report: Case not in-
cluded in Section 28 report.

(viii) (U) Date Report Delivered to Con-
gress: January 22, 1986.e

ORDERS FOR TUESDAY

RECESS UNTIL 11 A M,

Mr. DOLE. Mr. President, I ask
unanimous consent that when the
Senate completes its business today, it
stand in recess until the hour of 11
a.m. on Tuesday, January 28, 1986.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

RECOGNITION OF SENATOR PROXMIRE

Mr. DOLE. I further ask unanimous
consent that, following the two leaders
under the standing order, there be a
special order in favor of the Senator
from Wisconsin [Mr. ProxMiIrg] for
not to exceed 15 minutes.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

CONGRESSIONAL RECORD—SENATE

ROUTINE MORNING BUSINESS

Mr. DOLE. Following the special
order in favor of Senator PROXMIRE, I
ask unanimous consent that there be a
period for the transaction of routine
morning business not to extend
beyond the hour of 12 noon with Sen-
ators permitted to speak therein for
not more than 5 minutes each.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

RECESS BETWEEN THE HOUR OF 12 NOON AND 2
P.M.

Mr. DOLE. Following routine morn-
ing business, I ask unanimous consent
that the Senate stand in recess be-
tween the hour of 12 noon and 2 p.m.
in order for the weekly party caucuses
to meet.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

PROGRAM

Mr. DOLE. At 2 p.m., the Senate will
resume consideration of S. 638, the
Conrail matter.

Votes will occur during Tuesday's
session.

Pending, by unanimous-consent re-
quest, at 2 o’clock is the Danforth
motion to waive section 303 of the
Budget Act with respect to the consid-
eration of S. 638.

Once we complete action on that
motion, I understand there will be a
series of amendments.

Since there is a joint session tomor-
row evening, and most Senators will be
in the Capitol, we might be able to
debate and offer amendments up until
around 7 or 7:30 tomorrow evening.

RECESS UNTIL 8:30 P.M.

Once the Senate completes its busi-
ness on Tuesday, I ask unanimous con-
sent that it stand in recess until 8:30
p.m., Tuesday, January 28.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

STATE OF THE UNION ADDRESS

Mr. DOLE. Mr. President, Senators
are asked to assemble in the Senate
Chamber no later than 8:30 p.m. in
order to proceed as a body to the Hall
of the House of Representatives in
order to hear the President’s State of
the Union Address.

We will have a late evening tomor-
row night with the joint session of
Congress.

RECESS UNTIL 11 AM.
TOMORROW

Mr. DOLE. Mr. President, there
being no further business to come
before the Senate, I move, in accord-
ance with the order just entered, that
the Senate stand in recess until 11
a.m. tomorrow, Tuesday, January 28.

The motion was agreed to; and, at
4:50 p.m., the Senate recessed until to-
morrow, Tuesday, January 28, 1986, at
11 a.m.
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NOMINATIONS

Executive nominations received by
the Secretary of the Senate January
24, 1986, under authority of the order
of the Senate of January 3, 1985:

DEPARTMENT OF STATE

Gaston Joseph Sigur, Jr., of Maryland, to
be an Assistant Secretary of State, vice Paul
D. Wolfowitz.

Paul Dundes Wolfowitz, of the District of
Columbia, to be Ambassador Extraordinary
and Plenipotentiary of the United States of
America to the Republic of Indonesia.

DEPARTMENT OF DEFENSE

Michael P.W. Stone, of California, to be
an Assistant Secretary of the Army, vice
Pringle P. Hillier, resigned.

NaTtioNaL CoUNCIL ON EDUCATIONAL
RESEARCH

Robert Lee McElrath, of Tennessee, to be
a member of the National Council on Edu-
cational Research for a term expiring Sep-
tember 30, 1987, vice M. Blouke Carus, re-
signed.

NATIONAL FOUNDATION ON THE ARTS AND THE
HUMANITIES

James H. Duff, of Pennsylvania, to be a
member of the National Museum Services
Board for the remainder of the term expir-
ing December 6, 1986, vice Craig C. Black,
resigned.

SENTOR FOREIGN SERVICE

The following-name career member of the
Senior Foreign Service of the U.S. Informa-
tion Agency for promotion in the Senior
Foreign Service to the class indicated:

Career member of the Senior Foreign
Service of the United States of America,
class of Career Minister:

Stanton H. Burnett, of Washington.

Career members of the Senior Foreign
Service of the United States of America,
class of Minister-Counselor:

Robert R. Gosende, of Massachusetts.

Frederic S. Mabbatt, of Idaho.

Kent D. Obee, of Nevada.

Eugene Frederick Quinn, of California.

The following-named career members of
the Foreign Service of the U.S. Information
Agency for promotion into the Senior For-
eign Service to the class indicated:

Career members of the Senior Foreign
Service of the United States of America,
class of Counselor:

Charles L. Bell, of Ohio.

Gilbert R. Callaway, of Arkansas.

Michael P. Canning, of North Dakota.

Charles H. Dawson, of Tennessee.

Laurence Garufi, of New Jersey.

Christopher M. Henze, of California.

John E. Katzka, of California.

Robert E. Knopes, of Virginia.

Claude William La Salle, II, of Louisiana.

Lewis R. Luchs, of Maryland.

Thomas E. O'Connor, of Florida.

Ronald P. Oppen, of Florida.

Majorie Ann Ransom, of Virginia.

Leon M.S. Slawecki, of Virginia.

Frank C. Strovas, of Colorado.

John C. Thomson, of California.

Gerald A. Waters, of Illinois.

SeNIOR FOREIGN SERVICE

The following-named career members of
the Senior Foreign Service of the Agency
for International Development for promo-
tion in the Senior Foreign Service to the
classes indicated:

Career members of the Senior Foreign
Service of the United States of America,
class of Career Minister:
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Peter W. Askin, of Virginia.

Owen Cylke, of Maryland.

John William Koehring, of Virginia.

Sarah Jane Littlefield, of California.

Career members of the Senior Foreign
Service of the United States of America,
class of Minister-Counselor:

Peter J. Bloom, of the District of Colum-
bia.

Laurance William Bond, of California.

William R. Brown, of Connecticut.

Dennis M. Chandler, of Virginia.

Charles E. Costello, of Maryland.

Richard M. Dangler, of Colorado.

Robert G. Huesmann, of Maryland.

William Edwin Paupe, of Maryland.

James R. Phippard, of Arizona.

Jimmie M. Stone, of California.

Charles Darwin Ward, of Virginia.

Charles Frederick Weden, Jr., of Virginia.

The following-named career members of
the Foreign Service of the Agency for Inter-
national Development for promotion into
the Senior Foreign Service, and consular of-
ficer and secretary in the Diplomatic Serv-
ice appointments, as indicated:

Career members of the Senior Foreign
Service of the United States of America,
class of Counselor:

Byron H. Bahl, of the District of Colum-
bia.

Peter Benedict, of Virginia.

Charles C. Brady, of Texas.

CONGRESSIONAL RECORD—SENATE

Douglas J. Clark, of Colorado.

Phyllis L. Dichter, of New Jersey.

Sara A. Frankel, of California.

Paul Fritz, of Virginia.

Myron Golden, of Ohio.

Howard Raymond Handler, of Virginia.

Robert Hechtman, of Virginia.

Harry Richard Johnson, of Rhode Island.

Richard Alan Johnson, of Maryland.

Hjalmar P. Kolar, of Virginia.

G. Franklin Latham, of New Jersey.

Dayton L. Maxwell, of Maryland.

Duncan R. Miller, of Virginia.

Linda Ellen Morse, of Virginia.

William Bennett Nance, of North Car-
olina.

Raymond Frank Rifenburg, of California.

Satishchandra P. Shah, of Florida.

Nancy M. Tumavick, of Virginia.

Paul Edward White, of Virginia.

Aaron S. Williams, of Illinois.

Frederick A. Zobrist, of Hawaii.

Career members of the Senior Foreign
Service of the United States of America,
class of Counselor, and consular officers and
secretaries in the Diplomatic Service of the
United States of America:

Ellsworth M. Amundson, Jr., of Virginia.

Francis Joseph Kenefick, of California.

Lynn Monroe Lee, of Virginia.

Charles R. Matthews, of Virginia.

Richard C. McClure, of California.
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IN THE AIR FORCE
The following-named officer for promo-
tion to the grade indicated under the provi-
sions of article II, section 2, clause 2, of the
Constitution of the United States of Amer-
ica:
To be lieutenant colonel

Jerry L. Ross, IERSreredl
IN THE ARMY

The following-named officer for promo-
tion to grade indicated under the provisions
of article II, section 2, clause 2 of the Con-
stitution of the United States of America:

To be colonel
Lt. Col. Sherwood C. Spring, IE=rarccdll
IN THE MARINE CORPS

The following-named officer for promo-
tion to the grade of colonel under the provi-
sions of article II, section 2, clause 2 of the
Constitution of the United States of Amer-
ica:

Lt. Col. Bryan D. O’Connor, U.S. Marine
Corps, == Al 1508

Executive nominations received by

the Senate January 27, 1986:
FEDERAL TRADE COMMISSION

Andrew John Strenio, Jr., of Maryland, to
be a Federal Trade Commissioner for the
unexpired term of 7 years from September
26, 1982, vice George W. Douglas, resigned.
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